- —t. Lat Library (N. E. P.D 
COMPLETE TABLE OF CONTENTS WILL BE FOUND ON PAGE V MAR 1 1933 


ss . ~~“ — a. == Se 4 = == 
—— 


Ve (NER Ded Ses AF Ot COPS OT OES 
es ° 


Se = SSS | SRI 


OF 


Vaal Prod 
NMBA AMERICAN BAR ASSOCIATION 


= JOVRNAL 


\fe 
MARCH, 1933 


I Pn 


Tl 
= 


pr tA Ws 





n~ 


7' 


a 


(SR 


| Zs * 


Dee’ 


rt 

















“=~ fl 


| 
a 
t 
4 
a 
‘i 


out a es 


mol Mee 


Tint 
=} CAR 
3) SK 


SS 


7" 


lan 
GS 


The Law in Retrospect and 


Prospect 
By HON. CLARENCE E. M ARTIN, Eg 


N 


WIA 
LILLIE 
o ese 


ae 


} 
\ 


i 
ae 

Nia 

V | 


RGAE 
OS 
ee ee 


A Case of Lex Talionis 


By HORACE KENT TENNEY 


Y 7 La 
5S. 
eZ 


al OO te 
= a 
we 
Se Wei 2“ 


What Courts Can Learn From 


Commissions 
By HAROLD M. STEPHENS 


ge : 
[MST NED SS 
i 


Zz’ 
DO 


se 
( 
I 
-<_ 


CAFS 
a = 

7% he 
A 


o < 
; oar 


Criminal Statutes for 1932 


By JOSEPH P. CHAMBERLAIN 


American Lawyers as Interna- 


tional Arbitrators 
By G. KIBBY MUNSON 


The Selection of Judges 


By DAMON C. WOODS 


AT 
“ Ae 
aw 


tf 
| 


gh 
an, 
a 


a. Z $- = 
lll Cl ll 
——— 





Review of Recent Supreme Court 


Decisions 
By EDGAR BRONSON TOLMAN 


ee 

+, ~/ = ~ 

ha 37 § 
Ka ae 


ee 
Fear 


AN gs 


Wx 
A al 


ae 


ee 














“a, 
~~ As 
a* a 
7 


— a SSS 


= 
wr 
é 4 - 


Per 
ublished Month y Th 


Price: F 
ly b e 


aE 

Ae SM + 

n Bar Association at 1140 North Dearborn Street, HAR iN Y \ 

econd class matter Aug. 25, 1920, at the Post Office at Chicago, Ii, | y) N 


under the Act of Aug 24, 1912 nes 
A at le> ban, FES own vN AG one!’ 7 = 
bt ne Py & Lt SAAN ASV h —— 
IO AWS LOC ea 


SSS Se 3S SS Se 
iS. —S— Se Se Soe aS = 


CURRENT LEGISLATION—CURRENT LEGAL LITERATURE—STATE BAR NEWS 


e 
eee 
‘i ‘hi 
‘copy, 2c; Per Year, $3; To Members, $1.50 r/ 
America li 
Chicago, Illinois \ « 
} 
| 

















Like A Jig SAw Puzz_e 


In assembling a complete 


Program of insurance protection 
Many facts and conditions 
Must be carefully considered. 


The ATNA PLAN 

Provides a scientific method 
Whereby this important task 
May be accomplished 
Systematically. 


As a result, unnecessary gaps 
And overlapping of coverages 
Are avoided. 


Ask your local AEtna-izer. 


THE ATNA CASUALTY AND SURETY COMPANY 
affiliated with 

THE ATTNA LIFE INSURANCE COMPANY — THE STANDARD FIRE INSURANCE COMPANY 

THE AUTOMOBILE INSURANCE COMPANY OF HARTFORD, CONNECTICUT 
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Preferred 
Stock 


Clauses 


| HE preferred stock structure of new or re- 
organized corporations is gaining, under present in- 
vestment conditions, an even added importance. The 
precedents which The Corporate Trust Company 
always is glad to furnish to any attorney with whom 
it is cooperating in an incorporation—in Delaware or 
in any other state—enable him to plan the preference 
clauses, redemption clauses and relations between the 
various classes of stock, on the most modern and most 
workable lines that recent practice has developed. 
When a new business is to be incorporated, or an 
old business re-organized or merged with another, or 
when financial or tax conditions demand a new cap- 
ital set-up for a going corporation, write or telephone 
the nearest office of The Corporation Trust Company 
for an outline of how we may assist you. 


THE CORPORATION TRUST COMPANY 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 


120 BROADWAY, NEW YORK 
iS EXCHANGE PLACE. JERSEY CITY 
100 W. TENTH ST. WILMINGTON.DEL. 
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ASSOCIATION JOURNAL 








a4 
< 
aa) 
—_— 
Z 
<< 
v 
[4 
= 
< 


SPANOD 49YIOG YIM I1YF1AM Bavz jned "35 “Oy Suiysiqnd S2\ SayvIsipy ISUIDZY Saansu] 


$24noy ay1 Kg suoniuifagq -SOSDAY & SP4OM ,, 
cit 
‘PUNO! 2q ||IM suo! 

“IUY2P SBI YIYM UI Sajed/PU!l PUP jas a41}U2 JY} Ul P2UYSH POM AJaA2 5}5S1| X2PU] 2}2;\GWOD \/ 
‘Pauyap AjsnoiAaid spsoM AuPW JO SUOI}P}2IGIZ}UI MU PUP SPIOM M2U JO spUPSNOU] JO SUOIUYSP sUIe}UOD } 
$213 121/182 243 apasiadnc JON) S2Op yng syugwiajddn¢ $2142S Yip 24] 

‘2j2|dwo> ulese si 


SUNO> IY} AQ SUOIPUIJSG JO UOI}DA]jO> e216 sIy} ‘Saag Yip /, S28P4Ud B SPIO, JO UOIHEI/GNd ay} YW/\ 


232] 0} SOU] yS2IPEF 24} Wosy SUOINUI2ZG ||\/ 





















AMERICAN BAR ASSOCIATION 


JOVRNAL 





VOL. XIX 


MARCH, 1933 
































ah 
i) 
} iff 
i lj i 





































































Interstate Legislative Assembly Deals with Conflicting 
Tax Problem 
i i k. Interst egislative Assembly, 
\merican Le itors’ Association, 
ry 3 and 4 to grapple with the 
Nation 
} ] ] 


one hundred members and delegates appointed 


called by the 
met at Washing- 
State and 


Ot col ng taxation Dy 


rnors of the forty-eight 
with the suggestion of the Asso- 


ion, were pt t at the meeting 


two days the Assembly voted 


\fter sessions for 
continuing committee to study the 
lution. The com- 


enl and |{ I it a proposed st 


ttee is to consist of not less than ten nor more than 
en me ’e appointed by former Represen- 
Will elknap, of Kentucky, President of 
America slators’ Association. It was author- 

| to treat Congress, according to the account 
e ) Times of Feb. 5, “on proposals 
eed two-thirds of the members of the 
M ) proved by two-thirds of the States 
g It was urged that such plan be 
te val at e earliest possible mo- 
As ly also voted, we are further told in 


same account of the meeting, “to move in the re- 


Siatures tor appr 


ppropriation of funds rang- 


g¢ from $1,000 to $3,000 to finance the undertaking 
S ther the Interstate Legislative Ref- 
ence | Che delegates also voted to urge adop- 
m by Congress of the Steiwer-Luce resolution appro 
iating $40,000 for support of the Bureau, which 
erves as ring house for the Legislatures. Sup- 
rt has » come from voluntary contributions. 
‘The difficulty of raising money at this time,” 


“was recognized by the finance 


port suggested that, failing 


mT I Ss re 


131 





appropriations by the Legislatures to finance the re 
search and technical staff required for the proposed 
factual study of the tax problem, funds should be 
solicited from foundations, if necessary from individ- 
uals, and as a last resort, from corporations, with the 
proviso that ‘no contribution shall be accepted from any 
individual, corporation or trade association exceeding 
cent of the amount received from all such 


ten per 


sources.” The names of such contributors and the 
amounts contributed are to be made public. 

It was also agreed that the Assembly’s complete 
voting membership shall consist of ninety-six dele- 
gates, including one Senator and one Representative 
from each of the forty-eight States. 

The program for the two days was arranged so 
that the sessions on the first day would develop a pic- 
ture of the existing tax situation and those on the sec- 
ond day would be devoted to working out a plan of 
action to meet the situation One of the 
main features of the first day’s program was of course 
the address by President Hoover, who declared that 


disclosed. 


he had long been interested in seeing the Assembly 
convene. The depression has naturally brought the 
nation to an urgent consciousness of our conflicting tax 
system and the tax burden, he said, but the problems 
themselves are much older than that. He warmly hoped 
that the deliberations would produce fruitful results 
in a most important field, and he added that the Ad- 
ministration would be glad to cooperate in every par- 
ticular. 

Following President Hoover's remarks, addresses 
were made on “Our Tax Jungle,” by Hon. Clyde L. 
King, former Secretary of Revenue and Finance of 
Pennsylvania, who dwelt on the lack of coordination 
between the taxing systems of the States and that of 
the Federal Government; ‘“‘What Are We Here to 
Do?” dealing with the purpose and possibilities of the 
Interstate Legislative Assembly, by Hon. William B. 
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Belknap; “Earmarking Sources,” Hon. Henry F 
Long, Commissioner of Corporations and Taxation of 
Massachusetts, in which the possibility of segregating 
certain sources of revenue for the exclusive use of the 
Federal Government and certain others for the exclu 
sive use of the State Governments was discussed ; “Na- 
tional Collection for the States,”’ by Prof. Robert Mur 
ray Haig of Columbia University, dealing with the 
possibility of having certain taxes collected by the Fed 
eral Government and a share of proceeds paid to 
the States; “Federal Rebating,” by Hon. Franklin S 
Edmonds, former Chairman of the Pennsylvania Stat 
Tax Commission, which address dealt with the possi- 
bility of extending to other fields the crediting service 
now used by the Federal Government in connection 
with inheritance taxes 

Hon. Willis Smith, former Speaker of the North 
Carolina House of Representatives, presided at the 
second session of the first day, which was devoted to 
statements by legislative delegates and fiscal officers 
as to the problems of conflicting taxation which espe 
cially concern the respective States. A summary of 
the day’s discussion was given at the close of the ses 
sion by Hon. Mark Graves, Budget Commissioner of 
New York State. 

The morning and afternoon sessions on Saturday 
were devoted to a consideration of mec! 
cooperation between the States and of negotiation with 
the Federal Government. Senator Harry Parkman, Jr 
of Massachusetts, presided at the morning session and 
Hon. William B. Belknap in the afternoon. Hon. 
Henry W. Toll, Director of the American Legisla- 
tors’ Association made a statement concerning tl 
tivities of the Association and main business of 
the Assembly was transacted during the second day 
There were luncheons and dinners during the meeting, 
at which all official delegates were guests of the Amer 
ican Legislators’ Association. 
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the lanics of 
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Delegates to American Academy of Political and 
Social Science 


RESIDENT MARTIN has appointed the follow 
ing delegates to represent the American Bar As 
sociation at the annual meeting the American Acad 
emy of Political and Social Science, to be held in 


Philadelphia on April 6 and 7: Hon. Peter W. Mel 
drim, former President American Bar Association, 
Savannah, Ga.; Gilbert H. Montague Esq., New York 


City; Pierce Butler, Jr. Esq., St. Paul, Minnesota 


Annual Report of Kansas Judicial Council 


HE sixth annual report of the 
Kansas to the Governor was 
1932. Unlike 
issue, this report was made prog 
in April, July, October and 
The larger immediate objectives of 


ludicial Council of 
made December 1, 
which were a single 
essively 


former reports, 
in four parts, 
December respectively. 


the 


Council 


in 1932, as well as for several years, have been the 
development of a judiciary article for the State Con 
stitution and a statute for a secondary court system 


Next to these, attention has been most strongly directed 


to revision of procedure and substanti 
ing estates of decedents, and of | 
to act fully for themselves. Beyond 
has been inquiry i 


ve law 


ersons incompetent 


concern 


this circle there 


nto condemnation under power of 





Assot [ATION 


eminent domai: 
gages on real esta 


records, pl adings 





For economic reasons, the sear« 
the work of the courts (district) of 
tion was not pursued, but the data gat 
courts for five years, 1927-1931 inclu 
marized and also the work of the Su 
the same period 

The report shows that use of 
power as set n the code of C1V 
established eleven rules so far 
quietly effected a larger revolution in 
district courts of Kansas than has 


or statutory chang 
tory. 


; 
e 
ic, 

il 


e in the 7 


JOURNAI 


redemption after f 


also jurors an 
15 


1 suits for 


i persons on parole. 


uly 


years 


i 


any 


— 70 


( 


rhe rules require regular sessions 


at least monthly 


when any court of the State cannot 


session within a few days, or even hours 
pleadings, motions, etc. 


romptly and deci 
| 


than the next motion day” 


sitting ). 
Litigants 


against surpris« 


1 
and 


lec 


{ 


are 
] 


(that 


‘ounsel are 


and discomfiture 


or entries without their knowledge o1 


ance of parties is 
made for 


1S 


toward presumptions of law contend: 


noting 


more carefully gu 


the 


- : ] 
attitude 


f 


Che Council incorporates again a scl 


(except July and At 
speeded up court work very much 


. 


L 


lal 


by such rul 
i expeditiously 


days of each district court for 1933 

Of the four classes of labors by _ 
the effort to promote legislative chang 
report taken first place. Fact-findir 
has declined because of difficulty and ex 
ing reports from the several thousar 
eight kinds. Data of the Supreme ( 
with considerable detail. 


Rule-mak 
ample provisions j 
ment and legislati 


in 


of these the Supreme Court is to 


n 
mn 


g¢ has continued t 


drafts for 
for codes ( 


) 


re 


otherwise none would exist until the 


The fourth object, 


undertaken. 


Plan for Voluntary Reduction of Judici 
ARY 
i” is provided for 

North 


promptly passed the Senate and 


VOLUN 


Atm 


introduced in tl 


time bet 


ic 


research, has so 


reduction of 


Carolin 


has passed the House and become : 


out of a conference of the Supreme ai 
Judges of North Carolina held at Ralei 


a committee of which 
of leading legislators 
told in a letter from 


Raleigh, “is t 
which 
would require 
Also it shows 
is voluntarily 
with the people 


> 
aries, lz 
in 


I! 
] 





] ) 


at 


} 
1 


rr 
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id V 


later conferred 


Mr 


lv to the people tl 


arge, 


S 








although th 


ig the burdens of 
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ré¢ 
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W 
“The effect of the bi 
Alexander 
avoid legislative action 
iter, after the depress 
considerable organized ef 
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CURRENT EVENTS a 


State's 
e Justices 
Judges of 
voluntarily 
$1,000 per annun their compensa 
j 1 1934, notwith 
of their 
prohibition 
eted r titutior not for the benefit of the 
+ ac a nr tion to the peop! order that they 
14 ; ] il for the deter- 

| f other authority 


A ssem} of North Carolnia 


payment, 1933, 

' nt, 1934, the Auditor 
; rected to issue to each Justice of 

( t to each regular Judge and each spe 

. a ste two ¥ hers representing 


wance as now fixed by law, one 


authorized to 
Supreme Court 

1 1 Judge of the 

{ t er into the general fund of the 
ner mont r ¢ the vears 1933 


t} ] ry he pr 





vided for 


ancy occurring in 
of the Supreme 
Judge of the Superior 

lates of this act, the successor 

eae vy shall be deemed to bound by the 
npensation shall, for the time 

ame rate per annum as results 


act shall be force and effect from 


Kansas City Bar's Radio-Television Series 


| HE ] ty Bar Ass tion has arranged for 
veekly f short radio addresses of from 


each on the subject “The Bar 

The schedule begins with an ad- 

ix ids W ne on April = They 
6:30 P. M. Central Standard 

station KMBC and also at the same 


W9OXAL, Kansas City, 


addresses and the 








Feb. 18, President Fred S. 

S . ce-President Floyd E. Jacobs; 

side Tames M. Johnson; March 

M March 18, Past 

: » Aylward; March 25, Past Presi- 

Beardsl \pril 1, Past President 

N 

Mr. ( \. Weeds hairman of the Radio 

I writes that “lawvers will be doing 

ession by making this series known 

1} | ning in and looking 

thems Pioneer television transmission will ac- 

g. Television station WO9XAL 

§ nsmitting station in this section 
; 
3 
j 


ww 
ww 


Outstanding Trends in the Legal Field 
PRESS release for “The President’s Research 
Committee on Social Trends’ gives a summary 

of the main features of the chapter on “Law and Le- 
gal Institutions,” contained in the recent report 0! 
that committee. The chapter was written by Charles 
E. Clark, Dean and Professor of Law, Yale Univer- 
sity, and William O. Douglas, Associate Professor of 
Law in the same institution. The outstanding trends 
which these authors found in the legal field are said 
to be “a more tolerant attitude on the part of judges 
toward social legislation, continued demand for reform 
in legal procedure, the rise of a new form of tribunal 
viz: the many commissions and boards that have been 
created in recent years, and the movement for better 
and fewer lawyers.” 

Referring to a liberal and tolerant attitude of 
judges toward social legislation, the authors, we are 
told, emphasize the influence of dissenting opinions of 
Justice Oliver Wendell Holmes in 1905 and 1921, the 
principle of which has been recently recognized in a 
majority opinion of the United States Supreme Court 
written by Justice Brandeis. “This philosophy,” the 
authors of the chapter observe, “has had profound ef 
fect on the course of judicial attitude. With that ap 
proach by the judiciary to specific problems the indi- 
vidual notions of judges whose own social philosophy 
differs from that of legislatures have receded more and 
more into the background. Such development has not 
evolved into a complete acceptance of a new approach 
Rather it has advanced and receded as the complexion 
of courts becomes more tolerant or more individualis- 
tic respectively. But it persists as a militant challenge 
for judicial tolerance and comes prominently into play 
when a majority, individualistic in its philosophy, be- 
comes a dissenting minority.” The authors observe 
further that “with the increasing acceptance by judges 
of such attitude the opportunity for experimentation 
with social problems increases. Without such toler- 
ance the efforts to improve conditions have been and 
may be measurably curbed by the substitution of no- 
tions of judges far removed from the facts and 
schooled in the philosophies and outlook of other tra 
ditions.” 

Commenting on the demand for reform in legal 
procedure, the authors of the chapter write: “Criti- 
cism of the law has been as frequent in recent times 
as earlier but there has been more support of law re- 
form movements from organized groups of the bar at 
least, if not from the rank and file of the professions. 
This has been due in large measure to the development 
of bar associations and more recently ot judicial coun 
cils, crime commissions, and other similar bodies offi- 
cially engaged in law reform activities, and of law 
schools with full time faculties available for technical 
legal research. Movements for the improvement in 
law administration are better organized than ever be- 
fore, even though the weight of inertia in both the 
public and the profession still operates to delay 
change.” Some progress has been made, however, in 
abolishing so-called “red tape” in legal procedure, the 
authors note, and there has been some success also in 
the movement for arbitration of commercial disputes, 
and increased interest in improving court organization 
and personnel 

Regarding the outlook for reform, the authors 
emphasize the activities of bodies known as judicial 

ils in the different states, appointed by governors 


coun 
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ith the function of 





or chief justices, 

studying the judicial system of the state and suggest 
bodies mentioned are 
the well known National Com 
1 Enforcement, th: 
Uniform 


ing improvements in it 
various crime surveys 
Law Observance 
Conference of Commissioners on 

tate and local bar 


mission on 
National 
State Laws, all the various state 
ciations, and the American Law 
gaged in an entire restatement of the common law 
Referring to the latter organization’s work, the au- 
thors write: “The f its plan, its 
unusual membership and its potentialities in the law 
Moreover, its ediate objective is 


involving as it does the 


asso 


which is en 


Institute 


unique character oft 


are recognized. 
a truly gigantic one, 
ment of the entire common law such a way as to 
obtain the agreement to it in detail of the vast Insti 
tute membership. Some difference of opinion has de 
veloped concerning the Institut: Many regard it as 
the outstanding development of recent years in thi 
law. Others question the underlying conception of 
‘restating the law,’ regret the Institute’s preoccupation 
with existing law and fear that its restatements may 
wth and reform.” 

he administrative trib- 


restate 


have a deadening effect upon 
Defining the functions of t 


unals that have increasingly devel 


ped during the past 

thirty the authors writ “Deriving their 
powers from broad legislative texts, they perform func 
tions that are part legislative, pat and 
executive. Their development is an outstanding gov- 
ernmental trend, perhaps nowhere more important than 
in that aspect which makes them a substitute for much 
of the judicial process.” As to the power of judicial 
control exercised inistr: agencies, the au 
thors of the chapter point out that while the courts 
have recognized their general authority, the question 
of the extent of their is still in dispute and 
that “a litigation may 
define” their status 

Expansion of the services administrative trib 
unals, the authors point out, has been effected in two 
f powers of existing 





years, 


t judicial part 


by administrative 


powers 


decade of necessary to re 


ways, first by the enlargement 
departments, and second, by the creation of indepen 
dent and commissions The large powers 
granted to the U. S Acriculture and 
of Labor, is cited as an Creation by Con- 
Fed 


boards 
Departments 
exampl 
gress of the interstate Commission, 
eral Reserve Board, Federal Trade Commission, Power 
ind Farm Board are 
separate admin- 


Commerce 


Commission, Radio Commission 
mentioned as conspicuous exa 
istrative bodies. 

Cooperation and coordination 
government 
state governments is mentioned by the 
important trend [The possibilities of 
administration are particularly prominent in the field 
of public utilities,’ the authors observe. 

Under the heading 


mples of 


between the Federal 
two or more 
authors as an 
cooperative 


and the states, or between 


Trends in Legal Education 
and Bar Admission Requirements” the chapter out- 
lines the efforts to raise the standard of lawyers and 
to limit the numbers of those going into the legal pro- 
fession. “Two arguments,” the authors write, “have 
been most utilized in pressing for the raising of stand- 
ards by states. The first is that the law is a profession 
requiring a high degree of skill and competence and 
that the presence of trained and ill-equipped mem- 
bers is a menace to society The immediate 
to the litigants whom they assume to serve, but it is 
likewise great for the is a whole because of 








. . 
loss 1S 


“ommunity 
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the added frictions of group life caused by th 


competence. Here is an item of socia iste 


can at the very least be greatly redu 
argument is that in the law, with the extremel 
sonal relation subsisting between attor1 

a high standard of moral character is necess 

that advantage be not taken of the we 

less. 


“The supporters of the higher st 


the basis of experience that there is a t contr 
tion between lack of equipment for the profession 
lack of ability to succeed in it without departing f 
professional standards The revelations mad 

cently by the investigations in several cities of 


‘ambulance chasing’ lawyers and the ‘ban! 


showing many lawyers openly seeking lent 
litigation and practice in the bankrupt urts | 
given impetus to the movement.” 

The better lawyers movement, as t 
chapter, has taken the form of stricter rules for 
mission to the bar with the double ai f improv 


the quality of candidates and of weeding out the unfit 
This has involved the insistence on lon 
thorough education generally and in tl 
particularly. An important part of the program, 1 


authors of the chapter show, is bett 


] 


the country’s law schools 


Deaths of Members Reported 


[he Secretary s thee reports tne deat 


members 


David Wallerstein, of Philadelphia 
Mr. Wallerstein had been a member 
more than twenty year 
judge Willis Vickery f Cleveland, O} 
\ssociation since 1917 
James I. Shepard, of Providence, 


sociation in 1930 


Charles A. B. Pratt 
twenty years, on Nov. 8, 1932 


Albert S. Howard, of Lowell, Mass 
Howard became a member of the Ass 
Edward C. Gross, a member of the firm of Hamilton, Gr 
& Howard, of Pawhuska, Okla., on Decet 
William $ 1ing, a member of the f 
Franklin, of Shanghai, China, on September 
Fleming became a member of the Associat 191¢ 
John B. Dore, Boston, Mass., a member 


tion for the past tet on December 7 





years, 
Joseph C. Donovan, of Concord, N. H 
Day, 1932. He joined the Associatior 
Valentine W 


r the past nine 


Mr. J. Frank Curns, of Santa Fe, N. M er 28t 





ington, of London 
, on December 6t! 


b, of Savannah, Georgia 
December 9th 


Herschel P. C 
past ten years 

Ge rge Willi Clune, of New York Cit t 
Mr. Clune became a member of the Associat 1922 





of Chicago, IIl., a n y2¢ 





Samuel Berenbaum, 
November 21, 1932 

Edward M. Martin 
Mr. Martin joined the 


of Omaha, Net 
Association ten years 


Edward J. Smejkal, of Chicago, in January of this 
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ASSOCIATION 
M MERCI 
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Ner premium in- 
come of the “L-M-C” in 1932 
increased 5.5% over 1931 to 






$15,098,377.73—the best year in 
the Company's history — elo- 
quent testimony to the general 
acceptance of “L-M-C” depres- 
sion-proof protection among 
careful insurance buyers. 
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THE LAW IN RETROSPECT AND PROSPECT* 


t] iw Develops, Its Dogmas Are Superseded, Its Application or Adjective 


the Present, but the Fundamental Rules of 


ustice, Based on Natural Law, Remain the Same—Changing Social Conditions 


Substantive Law 


s and Theories 


the Legal Field—Responsibility for Present Defects in Adjec- 
-A Plain 
; ties—The Judicial Function in Relation to the Mass of New Social 
Duty of the American Bench and Bar 


Remedy for Procedural Difficul- 


By Hon. CLARENCE E. MARTIN 
resident of the American Bar Association 


\ ca olin vathering ich as this 
ne Vit { imping it at once aS a public 


wyers live in the public eye, 
tie ntially public in their nature, 
| oral responsibili 

he State—second 

their | By the absence of a governing 


the people turn intuitively 
vho are engaged 
interp! e and applying the laws to help 


j 
j 


Hence the ential necessity for bodies of this 
ter the lawyers may formulate their 
declas their fundamentals, and renew 

\nd may I suggest 

tn are the people more 

bted to t egal profession than in the State 
' yr] from colonial days to the pres- 
your bar | furnished to the country many 
residents, cabinet officers, diplomats and 
ator there has scarcely been a time when 

a represented upon the Su- 

e Court ir common country. The organized 

too, | ( fully cognizant of the worth and 

I] for of the fifty-five ex- 

\ssociation, sixteen of 

nbers of the bar of the State of 


iterested not in per 
n retrospect and prospect. 
al ing ourselves in this present age, 
iew of tl plexities of our problems, whether 
foref founded shall endure 
to face the future 


Tonight. | ever, we 


q Lest 30 rart flaws io 


forefathers 


VI ng enoug 





nfident that t basic concepts of justice, upon 
h we | built and are building that civiliza- 
will the strain and advance to the ulti- 
te trinsmni f truth For iustice. we know. must 
eT st ni 1¢ | 
In t try, today, there are groups that 
uld change these basic concepts and substitute 
them ni theories of relative rights and duties 
men. §S rong becomes the urge at times that 
ev le hether these men, honest in intention 
hough the v be, are wholly wrong, and whether 
re « le right. The thought creeps into 
ur minds ether some cherished and, to us, vital 
F elief ot le, today, may not become a fiction or 


County Lawyers Associa- 


disregarded precept tomorrow. We give ourselves 
over to historical research, to philosophical reason- 
ing, to balancing, if you will, and then often to 
doubt. But in the offing comes the influence of 
the law of heredity and environment, if we may 
denominate it, and we occasionaliy ignore some 
substantial thought as a newfangled notion of the 
radical or the skeptic and continue on our way. 
Are we right? 

We recognize and assert that the fundamental 
rules of justice are based upon and find their origin 
in the natural law, the manifestation of the eternal 
law. We disregard, at once, any theory antagon 
istic to these common principles as unworthy of our 
consideration. Building our edifice upon this 
foundation, we maintain that any law, any in- 
terpretation of law, which does not take into con- 
sideration these fundamental truths is based upon 
a false philosophy, and that it cannot and will not 
endure in the days to come. 

We concede that the substantive law has 
changed with the centuries; it finds new economic 
conditions and new subject matter and seeks to ad 
minister to them. For that reason, we find some 
legal philosophers urging that there is constantly 
occuring a change in the concepts of justice as dis 
tinguished from that of law, and that this change is 
so marked, in so many respects, that it assumes 
almost the proportions of a social revolution. But 
the concepts of justice never change. They are en- 
during with the centuries. They are the basic rules 
of right, defined by Justinian as the constant desire 
to give every man his due. They live, though the 
law through which they speak falls into the discard 
and is lost, save to the period of history of which 
itis a part. We study those ancient systems of law 
merely to get the reason and the theory of our 
present day concepts. Unconsciously perhaps, we 
ignore many of those old rules of interpretation, 
because the development of society brings new con- 
ceptions of substance and of interpretation into 
play. 

Imagine even the eighteenth century lawyer 
turning over in his mind such phrases as “social 
justice,” “legal culture,” “limitation of contract,” or 
“balancing of interests,” and applying them as we 
do today. Conceive even the lawyer of Bacon's 
time applying the equitable maxims, and particu- 
larly in the manner in which we do it. Place the 
learned Bracton in our present day situation and 
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imagine the amazement with wv vould view 
vur concepts. Of the body of the law de- 
its dogmas superseded, its application 
or adjective matter changes to meet the needs of 
the present. There is perhaps no better truism 
than that the history of a people is the history of 
their law. We need no better illustration of these 
fundamental thoughts than that the age of which 
we are a part. 

During the past thirty years, 
living has radically changed; higher 


cours¢ 


V ek ps, 


our manner ot 


education has 

become general; travel and exchange of ideas have 
and one invention after another 
welfare of our 
came the so 
legislative program 
any seeming 
finality or ultimate purpose—and it has grown to 
such proportions that the advocacy of any legisla- 
tive suggestion to correct public ills must bear its 
stamp. Politicians have been quick to take advan- 
” has used it when 
formed 





become common; 
has added to the 

people. Thrust into 
called progressive movement 
of indefinite proportions and without 


this atmosphere 


so-called “big 
combines 


tage of it, 


convenient, legislative | 


have been 


for its furtherance; until to question the efficacy 
of any measure proposed in its name, has been to 
be known as a reactionary and the enemy of mat 
ters substantial in the body politic. Used more fre 


bor 
quently than otherwise for the public weal, yet the 
movement yme the refuge of the rad 
ical, the citadel of the 
communist. 

And into this social 
of the war in Europe 
entrance into the war, peace at last, 
of post bellum problems 

These happenings affected the body of the law 
in three different v (a) by direct legislation, 
(b) by inventions, and (c) through legal thought 

Workmen’s compensation and insurance, in its 
varying forms; the recognition of the principle of 
collective bargaining and the relative rights and 
duties of organized labor; the status of 
women; the complete regulation of public utilities, 
the adoption of 
ts accompanying 


has often bec: 
the socialist, the hope of 
came the break 
problems, our 
and the train 


avs: 


changed 


their charges and their earni: 

the Eighteenth Amendment and 
legislation, little less in many jurisdic 
tions than the followed the re 
ligious revolution of the fifteenth century; the 
direct primary; the enl of the municipal 
function; the abolition of special privileges in busi 
ness and the regul ompetition ; 
resumption of control and regulation of 
sources upon the part of the States; the 
government by commission; the grant 
passed by Congress—these are a few of 


severity in 


pen i] law s whicl 


ition of unfair the 
natural re 
growth of 
in-aid laws 


the legis 


lative contributions to our legal system by this 
movement. 
Probably the outstanding feature of these legis 


lative precepts is the undoubte the com 
mission idea 
jealously guarded 
grown up a branch we now denomit 
istrative law These c 
adopting rules and regulations for the 
of the 





1eretofore 
“here has 
as admin 
we know, 
furtherance 
created 
within the limitations of the creative act, have the 
functions of two and sometimes all three of the co 

ordinate branches ; rovernment 
we may differentiate, undoubtedly, in practice, the 
theory abhor 


not ¢€ 


I 
I 
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ymmissions, as 


purpose for whic and 


How ever 


legislative function is delegated 
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ent to the constitutional lawyer 

ment comes ym a desire for local action and ¢ 

of them is based upon a conception of social n« 

Thus the body of the law has enlarged itself 

will, to meet the demands of our present day 

ization. However crudely developed 

present method and however inconve nt may 
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of the 


the 
minds, 


recognition concept 


; f ] _ 
succeeding generations, [ at en 





applaud the deve loped conception as f the 
demonstrations of the wisdom of tl! esent 
legal mind. 

Hare had the automobile thrust f 
problems into the legal field of end r, tl 
radio and the aeroplane came int eing, fo! 
protection oO! which relative rig es 
had no guiding concepts from the centuries bey 
Even today the profession is strugg with 
theory as to whether an act, whicl be a t 
if committed on the ground, shall become a happ: 
ing damnum absque injuria, if com I 
wantonness falling plane from t ull \ 
upon this theory, properly settled, w lepend 
centuries to come the relative rights and duties 
property owners and airmen in the Amet 

In our generation, by statute ar decis 
there has been complete reve! the 
standing of married women and th 
duties, leaving only the grating s | of fict 
of by-gone days to disturb the jud itmospher: 
Add to these, the distressing time in t legal 
ums brought on by the greatest war shock 
world has ever known, together with t ftert 
f legal disrespect, to which all ( 
What an age and what a burden f the 
mind! 

Is it any wonder, then, in tl t of this 
upheaval and because of it, that tl | 
turn hither and thither working out ! the 
to fit one case and developing a new ept 
other, each of which might seen t 
when viewed in retrospect, and yet ea unnounce 
in the furtherance of justice? Ar e amazed t 
know that the old body of the la ( 
marks to guide our paths through 1 im 


wilderness of legal thought? 


And ar surprised 


that the unthinking, groping in tl 

social unrest 1 of material prog 1 find 
their consolation in blaming the yers and 
especially the courts, because of les elay? ( 
you, who think and reason, forget tl lari 

of the committee in charge of the mation of thr 
American Law Institute, but a dec to the 
brethren of the bar, begging them t n together 
to restate the common law, becau ts uncer 
tainties and its complexities”? 

The wonder is that the syste: ler which 
this nation has grown great and mig still lives 
The amazement is that the anti-social rces were 
not able to substitute the rule of 1 rities for the 
concepts of the natural law. 

Then, too, into this maelstron f conflicting 
thought has come the constant and 1 rring charge 
that the law is not adequately adjusting itself to 
these changes of economic thought and social con 
ditions, and, where there is ade ment 
in many cases, the adjective field is 1 restricted 
to give either complete, effective I irly relief 
And for these existent shortcomings t legal p1 
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Tue LAW IN RETROSPECT AND PROSPECT 


139 








1 that e a class distinct and apart 

e social ati ere in which we live, with- 
vledge ent and unaffected by it. 

is take S arge and discuss it 





ul ue that the adjective or 

fic iw needs overhauling, and 

idly But e charge made, as applied to 

( ifounded. Time and again, 

net 1 the bar can speak, the 

called tl n of the legislative depart- 

I states to the woeful condi- 

eg It has urgently pleaded 

( ited systems of pleading, 

lelays, and from rules of procedure govern- 

ppeals. And most of its pleas have been in 

A singl ted page giving the appellate 

the | to make procedural rules and 

e the vhen necessary, will place the 

bility o1 e bar for reform in the field of 

law this is done, there will be no 

ief. Why t egislative branch of our gov- 

( refus ve to our courts the rule-mak- 

ver, a nglish Parliament has done, is 

the ker n. The legislatures have not 

tated to g dministrative boards, such as 

servic missions, the right to make pro- 

j rule to hear cases without resort 
e comn evidence—but to the courts, 
! Con ve the Supreme Court the power 

‘ ike its ity rules, and the result speaks 
, uently. W n and do make this assertion and 
ledge on | ilf of the American bar—put the 
; king | which includes the entire pro- 
il field the hands of the courts, where it 

os, and 1 relatively short period of time 


no more about the law’s delay 


é lt ( Eliminate the right to a unani- 
s verdict for conviction or acquittal in criminal 
‘ es, and ldition, adopt the proposed new 
nal mmended for passage by the 


nstitute and the Section on Crim- 





Law \merican Bar Association, and 
e will be e simplification of criminal pro- 
re 
Res} yr the present condition can only 
epte ymmpanied with power to correct 
Vn existing eficiencies. Because of want of re- 
sil nnot be quiescent. We cannot re- 
in pass take the position that not having 
n asked ive no duty pertaining thereto. We 
e a duty and we have tried to assume it. There 
nes tomy?! | the researches and surveys made, 
e public d rations of lawyers for years past, 
e urgings of the various bar associations. And 
ve shall continue to declare, to urge and to insist, 
itil trials become legal arbitrations, as they ought 
be, and tl urt houses shall be temples of exact 


nd concrete justice instead of neighborhood show 


uses, t the public may resort for amuse- 
ent or t fy their insatiate curiosity. 
When we come to the substantive portion of 
law—the of the law, so-called—a different 
dition prt ils. Those who hold the legal pro- 
ssion responsible for the shortcomings of the body 
the | listinguished from its procedure, 


little 1 rd for or knowledge of the science 
The substantive law is 


techni o thee Soww 
nfined to tl ommon and the statute law. The 
ecess bstantive law, either common or 
atute ts the existence of a right before 








We know that if the 
existence of a right is not challenged, then no rea- 


the creation of the concept. 


son exists for any rule. But these well meaning 
critics of our profession conceive the idea that we 
may, if we will, without legislative sanction, breathe 
into the common law economic thought or take 
judicial notice of a social condition, and that when 
the profession fails to do what the legislative branch 
has not done, there is a lack of comprehension on 
our part. If one would project into the law an eco- 
nomic principle or some thought, new or unde- 
fined, without sufficient force to become a gen- 
eral and accepted theory governing some particular 
transaction or business, it should be done by legis- 
lation and not by court action. Then the thought 
becomes part of the substantive law and the only 
question remaining is whether such economic 
thought, translated into positive law, conforms with 
constitutional provisions. 

In the adoption of a new idea, the trouble lies, 
and this fact is one that the advocate and the judge 
can appreciate, in determining what is the prevail- 
ing economic thought or social condition. Courts, 
indeed, take judicial cognizance, so distinguished 
from judicial notice, of some prevailing condition, 
generally recognized, which is reflected from the 
facts. It is in this manner that custom creeps into 
and becomes part of the body of the common law. 
On the other hand, to assert that courts may go 
without the record of the particular case and by 
reference to some expression of an economist or 
declaration of layman or lawyer of what is or should 
be a legal rule, and make it one—and I admit that 
this has happened—is to advocate a rule which 
would violate the very foundation of the judicial 
process. Let us not forget that the courts apply 
legal rules only to concrete facts. 

Social facts or social conditions cannot 
easily become part of the body of the common law. 
The common law is of slow, almost imperceptible, 
growth—too slow to assimilate proposed drastic 
action that so often we have been importuned to 
adopt. A rule of law is based upon logic, history, 
custom and utility, as well as the accepted stand- 
ards of right conduct, which, says Mr. Justice Car- 
dozo, “singly or in combination shape the progress 
of the law.” And to quote him further, he remarks: 
“One of the fundamental social interests is that the 
law shall be uniform and impartial. Therefore, in 
the main, there shall be adherence to precedent.” 

We, who are advocates in the legal forums, 
hesitate to suggest, much less to urge, any com- 
pletely new idea. It is only when precedent is out 
of gear, when it is plainly wrong and completely at 
variance with fundamental truth, as applied to the 
subject matter in controversy, that we desire to 
propose a new rule of decision. 

The courts, too, have an inherent hesitancy, 
born of wisdom, of constructing new paths along 
well defined avenues of thought. Certainly they 
have tried to make the crooked road straight, to cut 
down the hills, to level up the depressions. That is 
their function. But let it be noted that they have 
been as careful as the courts of yonder years to 
ascertain that the slopes and banks of public wel- 
fare on either side of the road are properly con- 
structed and sufficiently strong to stand the strain. 

True every generation contributes some 
thought of material value to the sum total of 
human intelligence, and it may be that history will 
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accord to this age more substantial contributions 
than other periods of time; but to suggest that 
society take into consideration each and every 
social whim, every ill conceived formula, and weigh 
it for inclusion into the substance of the common 
law, is to ask the judiciary to exchange the fleeting 
conceit of the times for t l 
by its ipse dixit, to create conceptions that may 
weigh down and destroy the whole fabric of the 
body of the law. 

These well meaning advocates of social reform, 
many of them charged with self-imposed duty, 
with superficial knowledge or none at all, of the 
subject, would substitute sentimental emotionalism 
for the realm of reason; the courts of Momus for 
the tribunals of justice. It is time to speak. 

That defects exist in the body of the law, as 
well as in its adjective principles, is undoubtedly 
true, and this condition will continue until the end 
of time. Our object and purpose is to reduce them 
toa minimum. For law is an expression of the law 


he experience of ages, and, 


giver, whether the autocrat or a free and inde- 

pendent people. It is the result, the supposed sum 

total, of human experience and intelligence at the 
| » 


time of adoption 

Hence the present duty of the American bench 
and bar: to maintain the fundamentals from assault 
from without and intriguing falsities from within; 
to bring order out of conflicting notions; to pre- 
serve the true and discard the false; to strive for 
celerity of action and uniformity of decision And 
in the performance of this duty let us never forget 
that the law is not based on th 
mists, or the conceptions of sociologists, however 


works of econo 


high we may regard them, but upon the legal prin 
ciples solidly considered, and applied in accord with 
legal wisdom. We must not indulge in or attempt 
the perpetuation of fictions, presumptions and prin 
ciples to the detriment of ultimate justice. 

Nor can it be said that, apart from our purely 
professional duties, during this present so-called 
upheaval in social thought, we have been lagging. 
In every avenue of human endeavor the bar has 
been laboring. Every state and local bar associa 
tion is attempting a solution of its problems 
Through the Conference of Commissioners on 
Uniform State Laws, the profession has formulated 
and recommended the passage of statutes by the 
States making uniform in form and construction, 
the law pertaining to the various branches of com 
mercial transactions—some which have been 
adopted by every State of our Union. The newly 
organized American Legislators’ Association, the 
work of lawyers interested in legislation, is seeking 
to inculcate proper preceptions and to generate un! 
form methods in that realm of action. The Ameri- 
can Judicature Society is attacking the problem of 
simplifying the judicial structure. The American 
Law Institute is gradually bringing order out of 
seeming chaos in the unwritten law and the result 
of its work is even now being felt in the judicial 
realm. Every section and committee of the Ameri 
can Bar Association is charged with the perform- 
ance of some duty, the favorable termination of 
which duty, it is hoped, will contribute to the cause 
of justice. In short, we are not alone restating the 
law—we are recodifying it, if I may so express it 

The accomplishment of these undertakings, co 
ordinative in purpose and conceived to meet the de 












mand of the times, has the support 

ment of the American Bar Associatio1 I 
them is building for the present 

the future. Collectively, they are tl 













































unified bar, conscious now of its est ishe 
fluence and its force in the body polit ly} q 
we responded to the call of the nat 
we turned seeming forlorn hope int nstru 
action! May we not indulge the expectat t 
succeeding generations will proclaim t e1 
golden age of American jurisprudenc« 
We brought to our shores the s 
and the adjective principles embodied in the « 
mon law of England, crude in mat 
unsuited in others for the development of a 1 
nation. This system, added to and subt ted 
has been molded by the American 
necessities of an heterogeneous people. So ! 
has been welded to meet not alone 
an agricultural people, for which 
but it has been enlarged and exte 
structive manner, to suit the requirem<¢ 
industrial people, into which 
Nursed and cradled in the age of the 
ciples have been made applicable ti or é % 
tricity. Under its protecting shield 
elled from the time of the stage c 
aeroplane. That system, builded 
of American law, has been the gre 
ing, aye, the controlling factor in t tet i 
of peace and the political solid 7 
people 
Notwithstanding the recurrins 


well meaning as well as disgruntle 

after time, and sometimes from c: 

within their own ranks, our courts ir as 
judicial process will permit, have held fast to tl 
fundamental concepts of justice in ; h 
precepts of the natural law. Mistal they have 
made and plenty of them; but they e faller 
rise, to conceive nobler objectives I have 
ambitious only in the cause of rig] 
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They have, by their foresight learning 
breathed into our constitutional structure the | 
of legal beauty, nurtured it and sustained tl 
it has grown with the nation, gather trengt 
and wisdom, until it has become thi mired } 
litical creature of the civilized we I 
ill things, our judiciary, as a body ight the 


truth and, as occasion demands 
clared it—the noblest gift of God 
This, then, in brief, has beet 
upon this muniment of things a 
have builded our destiny. Call 
one will, but 
structive conservatism Accuse us of lack of ay 


has been a reaction 
preciation of the social atmosphere, as 
ing do, yet it is and we hope always will be a wv 
born of a desire to be certain of our philos 
We have opened wide the throttle t illed 
gressive thought only when we knew that adequat« 
terminal facilities have been provided, and we have 
17 +} | 


e guiding signals the centuries 
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have erected along our path for tl t f our 
people 


Certainly the American bencl 








generation need no commendatio1 Sufficient 


deed, is it to say that amid the vic 
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building a system of law, dedicated to the cause of 
justice, which, in the aggregate, will secure the 
admiration and meet the approbation of our pos- 
terity. What we need and hope for is the creation 
of an enlightened, cordial and encouraging senti 
ment among our people, who have knowledge of 
our past, who are conscious, as we are, of our short- 
comings, and who are sympathetic with our aims 
and ideals to perpetuate a system that has been the 
basis of our American civilization. 


MOURTS CAN LEARN FROM COMMISSIONS 
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hence we may study 
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red or educated 
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n to e ord 


follow, or 
if not certain. 
The usual hu- 
and formaliza- 
development of 
as free in concepts 
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ules and practices were 
that a bill could flow only 
and erudite practi- 
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Hence, 
judicial practice and 
tribunals while 
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leaving commissions free to make their own rules of 
pleading, permits simplicity in statement of facts, and 
promotes ease and speed in reaching joinder of issues, 
and trial. It is not here intended to enter into a 
detailed discussion of, or discrimination between, 
types of hearings in administrative tribunals; but hav- 
ing in mind those similar, in the nature of the prob- 
lem involved, to court hearings, for example repara- 
tions cases, it is worthy of note that the halting and 
super-technical contests over the meaning and suf- 
ficiency of pleadings, the undue delays for the filing 
of amendments, the motions to strike, to make certain, 
to particularize, the special demurrer,—are in large 
part as happily absent as in judicial proceedings un- 
happily and frequently present. In consequence time 
and expense may be saved for parties and the state, 
and the actual hearing approached when the facts are 
fresh and witnesses available. Perhaps courts could 
profitably emulate commission practice here without 
eliminating such substantial statement of facts relied 
on in complaint and defense, and such inquiry into 
questions of law and of jurisdiction, as are requisite 
to fairness and to the prevention of unwarranted liti- 
gation. Probably all is not perfection in the commis- 
sions in the respects referred to; but the freedom of 
administrative tribunals from legislatively laid down 
practice, their power to make their own rules, and to 
amend them to conform to the actualities of the prob- 
lems to be met and the types of cases to be tried, gives 
them a freedom of choice and a resultant simplicity of 
procedure which they will do well to retain, and with 
which courts might wholesomely be endowed. The 
reduction of strife over pleadings and practice, more- 
over, narrows the field for appeals, and hence reduces 
the delay consequent upon reframing of issues because 
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of reversals upon such points. Not all courts are still times consciously, prejudiced views of the parties 
hampered by obsolete notions of pleading and prac- nesses.® Better experts will serve 
tice; but there is room for improvement in court prac Why should not judge and jury in cases iny ' 
tice in the respects alluded to multitudinous scientific exhibits, or scientific quest 
have the benefit of the assistance of those com 
ITT. to organize such data and analyze such questions 
Courts have a narrowed horizon in looking for should not courts have adequate fact finding fa 
2 guna ¢ ° ee Por al . F encec? Roar 3 [ea ors ck \ 
facts. This is due to the narrowness of issues, to the for alll 7S ” “teh Prato oF direct 90 Mave 
sharp and limited definitions of pleadings, to rigidity te eet 2g oe do. 1e yee dec’ in a large 
5 . . ¢ 1 ¢ ; a the ibhic, have an interest in the decision oO! iS 
of application of the rules of evidence. This limita pt : . age 
A . ie ae . . ; whole truths, not on partial understanding Phe 
tion is proper in certain types of cases involving life, : ss , 
, oe a chinery and expert staffs developed by the Int 
liberty, and property. But even within this limited . ae 
grt. : , Pe : Commerce Commission, State Public Service ( 
judicial horizon a court’s view of facts is often also : ae 
. fa ntites : missions, and Workmen's Compensation Boards 
incomplete and inexact, due to lack of fact!tties for , ~ 0h ese” ov te 
ti + fect 9 on defect ich faciliti values for fact finding which may profitably be st 
gyetting < acts, ane o detects in Sucn lacl es aS are . 
S , a Withi ‘Id ‘ ; <= 1] ; in reference to judicial re-org ranization 
: : the field of ceastitutional law, the 
at han ‘ ithin : le fie yt istit ti mal LW t r [The freedom of iiesinlabentinn tr nals 
social and economic data underlying legislative action spect to the use of the rules of evidence, has 
should be available to courts. Courts do, in fact, i tages in fact finding not accorded to courts 
sider the social and economic backgrounds of legisla freedom is at times carried too far. But th 
: — — amine anne oft St ol ’ -™ . 
a as bearing “gin Suotioa "bees ; vaenty ‘ae + + cretion of trial judges might well be w! len¢ d in 
le Opinions of Mr, justice Drandeis are rightly re jurisdictions where rigid adherence to the rules of 
plete with such data. But few judges have his eru- (dence is now necessary to escape revers: in ma 
dition, and few courts have the ai d ‘th ut counsel give instances the best evidence rule can be relaxed wit 
. - re at ah an : . ; - A = ae 
our highest tribuna here is perforce much of judi- harm, and with much saving of time. The regula 
cial inaccuracy in respect to such data. and mechanics of modern business practice 
—wientmeal cases where inaanity ia ing ' : . , ; 
In criminal cases where insanity is involved, or afford a “circumstantial guarantee of trustworthin 
where after conviction the appropriateness of treat- of copies. There is also good sense ex: sed 
ment in respect to criminal rat ¥ t a ae ds in cases where public service commissions take into « 
cases aspect to domestic relations re : . ee tf neat 
7 he ~r ad ae lei h aa pow prem sideration upon an application for a cet cate of ¢ 
1 aeline . re - : 7 
ee ee oe Se a ee ee -_ ; venience and necessity the fact that pr IS apy 
mality of inquiry and expert acquaintance with anc tions by the same petitioner were made only for tl 
understanding of the sufferings and subtleties of human “meteors volun” io in compel a ‘ oR OD 
cind are sessar 1 cases involving technical scie se 8 eas ; ot sted 
> ae ae, Se Se eine technic oN se petitors.* It is not attempted here to mark out defi 
~ ¢ *stions nyineering CI mistry os rey, ¢ “3° . ’ : : 
ro questi dics ens ttl ne Ys oo nt just what practices of commissions in respect t 
anz y -dicine an ie like, courts cz ar me. oo ¢ “er 1 
as me rer can ye‘ dh edie Can Carn SRK rules of evidence courts may profital follow. It 
rom administrative tribunals -  ¢ , es 
. ; suggested that gain for court administration of just 
It is not suggested that the partisan or adversary a - Pes <u . . “uate. 
— eRe “ can be found in the practice of our new and grow 
method of fact finding by courts should be aban-_ . alias nallieinsad “age aare- cal ' 
pas ; administrative tribunals in application the rule 
doned. The sharp clash of the court contest. has widence ® 
: : e nce. 
a truth testing value which in most cases should be IV 
preserved.‘ But the method of courts might well be : ’ id . ¢ 7 
s not so har he law to fin 
supplemented by the use, upon the now rather well. Sapte a Seger a ne og P 
‘of / . acts < s to app he law the tact 
tested examp yle of administrative tribunals, of expert : on isu 4 pI 7 r gis . me 
. . : - caps yf . shes n S e 1 
investigators acting for the court—engineers, scientists, +d rags ity Of te x xn. 
physiciz ans, economic and social inv stigators, as needed + eihagea ot tasks — t 1€ eee - ! | | As 
ee that requires in other fields than law ‘1 
in addition to, not in substitute for, similar experts ‘™*! Tequires in ener be J Thi _— 
5 oT n ‘ngineering s lis tasl ill 
acting for the parties Che parties should not be nag “te, aap ig " ; I A 
denied the opportunity to present their own cases in ‘"™ ae 1 the oo r en. Coen “7 
. . or » read the ; > instruct tell t 
their own way. But the court might well make its : nd tt a _ he 7 sy? NStrUCctiC 
. = nents j ’ 1 f 1e facts, apply the law, bring in t erdict. 7 
own investigation also, and in its own way. The re —_ _ sacks, Spy 4 the law, bring - 
e . a : rect an “1 “ases ¢ Oo ec } ramble 
sults of the judicial investigation should be made ‘S¥#¢ 1 Many Civil Ca “Te th gue th sees 
. 4h ; as atnetic \ the instructions art ri 
known to the parties. The court’s experts should be “ ong maar erdict. + oe ae Peng 
submitted to the cross-examination of the parties; but "©OUS there is a reversal, a new trial, and a verdict 
they sheuld act at the instance of and for the court ie 1 ie ial 
Much more credit will be given their findings by juries, suit. appointed, wit 5 edical expert 
wo . t examine the a exist 
always suspicious, and s metin ies rightly so, of the and cause of w ¢ partie 
parties’ experts. The wid vill not be left to a forced [fre enim ' oun 
choice between the alwa unconsciously, and at __ the latter was quest juest 
a by counsel The | s 4 t 
case of malingering 2 ¢ was is 
What judge has not felt tl nadequacy of the mventional oly on . ry y My the 
judicial mochinery to ascertain , the facts in divorce cases? defendant 1 tl t su 
Juvenile delinquency probably an exception plaintiff's verdict i : : rer 
5. The Briggs law, in “Mass ac husetts providing for a routine dered was obviously the consequence of belief t t t 
mental examination by the det f mental diseases of persons expert appointed by the court could, because disinterested, be relied 
accused of a capital offense, -— persons known to ‘have been indicted upor ; 
for any other offense more than once, and providing for the filing by 7. The phrase is Dean Wigmore’s. See Wigmore on Evidence 
the department of a report of its investigation with the clerk of the 2d ed. 1928 p. 155. $1422 
court in which the t s to be held, and making the report accessible 8 See Grubb v. Publi Utilities Commis > oO. St. 264 
to the court, the district attorney, and to the attorney for the accused, 163 N. E. 718 (16 
and making it admissible as evidence of the mental condition of the 9 A study use of the rules of 
accused, is a proper step forward For an interesting discussion of commissions indi hat they are perhaps ¢ i 
the operation of this law. see State / gislation Providing for the Mental commission hearir and somewhat er-rigid irts 
Examination of Persons Accused of Crime by S. Sheldon Glueck, type of tribunal could learn a little from the other here. See 
Mental Hygiene, Vol. VIil, N 1, January, 1924, pp. 1 to 19, at p nistrative Tribunals and the Rules of Evidence, Harvard Studies in 
6 et seq 1istrative Law, 1983, (forthcoming 
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ings are more within their control, less the subject of 
partisanship, the tone, the spirit of commission hear- 
ings seems to be upon a level somewhat superior to 
that of most court trials. In commission hearings there 
seems to be less of the “sporting theory of justice.” 
Counsel seem to look upon the hearings less, than in 
courts, as a game or a battle of wits with victory to 
crown the clever not the just, unless the just be also 
clever. There seems to be less acrimony, less resort 
to unfair tactics, of fighting fire with fire, of regard- 
ing witnesses and evidence as pawns belonging to the 
sides,'* to be concealed, disclosed, moved at will 
There seems to be less appeal to petty dramatics and 
to sympathy and prejudice. These practices in courts 
impair their efficiency internally, and their standing in 
the public view. Such improvement as is to be noted 
in commissions in these respects can well be emulated 
by the courts. 
VI. 

The virtue of the practice and procedure of ad- 
ministrative tribunals is not in mechanical methods and 
devices ; it is more in the absence of them, in the free- 
dom of the personnel to act with expedition and direct- 
ness and upon the “everyday instincts of men” for the 
treatment of the particular case at hand,”*® and through 
a supplementary personnel of expert nature. And as 
the advantages of administrative justice are in free- 
dom, there also, when freedom is carried too far, are 
its disadvantages and its abuses. The advantages 
of courts are in their restraints, in the reduction 
of cases to classes, in the impersonal and uniform 
and equal application of rules. So too, the disadvan- 
tages of courts are in the defects of their virtues, in 
carrying their restraints too far, in over-rigidity, in 
slavish obedience to form and rule, in adhering too 
strictly to traditional methods. Hence it is to be ex- 
pected that, as has been suggested above, the gains to 
be made by courts from a study of the methods of 
administrative tribunals are gains in the direction of 
flexibility: the simplification of pleadings, amplification 
of the personnel to include expert fact collectors, en- 
larging judicial discretion in dealing with the rules of 
evidence, adding to the jury the widened intelligence 
of the educated classes, or, permitting the judge to 
perform the more difficult aspect of the jury’s work, 
and finally, raising the level of dignity of the trial to 
that of a serious search for justice in the public in- 
terest—a search conducted by a judge, not a mere 
umpire—and not for mere victory for a party, rather 
than continuing to treat the trial as a battle or a game, 
impaired by the spirit of battles and hedged by the 
arbitrary rules that perforce control games. 

VIL. 

Although courts may, as is above suggested, learn 
from, and adopt and adapt to their own uses, some of 
the methods of administrative tribunals, they should 
not learn too much. The assigned functions of the two 
institutions are different, the problems they deal with 
different, their emphases and objectives different. 
Judicial emphasis is upon a considered exactness in the 


i4. A lawyer once protested to the writer as judge, during the 
trial of a vigorously contested case, that “the lawyer on the other side 
has been talking to my witnesses,” and urged that this was as such 
an impropriety, though no attempt improperly to influence the wit- 
nesses was charged. The naive assumption that the witnesses “be 
longed” to him, or to his side, rather than to the truth, and to the 
court in its search for the truth, and to both lawyers as officers of the 
court with the duty of aiding it in its search, is an illustration of the 
undesirable effect of “the sporting theory of justice.” 

15. See Roscoe Pound, Outlines of Lectures on Jurisprudence, 


1928, p. 58. 
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measurement of values, human and property, upon 
uniformity, regularity, and equality in the decision of 
causes. Its major objective is justice according to 
rules. Administrative emphasis is upon a more im 
mediate and individualized solution of each problem as 
it arises. A major objective is action. The judge 
is more interested in justice than in action. The com 
missioner regards action as necessary to justice. This 
is not to appreciate the one institution and depreciate 
the other. What is efficiency for one may be deficiency 
for the other. 

In the dealings of courts with life, liberty, and 
property, it is the individual that is in the foreground. 
The social interest is thought of in terms of the indi- 
vidual and his life, his liberty, his property. Of these 
things he must not be deprived without a methodical, 
systematized, examination and measurement of facts, 
and an equal and uniform application of law. From 
such measurement of facts and application of law, 
security in the social and economic structure is thought 
to flow. While promptness is desirable in the decision 
of judicial causes, it is not so essential as pains. It 
is the quality of judicial decisions, not the speed of 
rendition, that is socially important. Commissions, too, 
deal with human and property values, but less directly, 
so far as the effect of their orders upon individuals 
is concerned. With commissions the social interest 
thrusts forward in the picture. The individual is to 
be served through that rather than that through the 
individual. 

Speed is the demand of the day. The quality of 
decisions is less important. A “right” decision may 
be “wrong” because delayed, a “wrong” one “right” 
because prompt. A trial for murder, for larceny, for 
the right to possession of a home, for the fruits of a 
contract, for the proceeds of a note, requires exactness, 
equality and uniformity rather than speed if all cannot 
be had. But the decision of a health officer to abate 
an infected cesspool, of a bank commissioner to close 
an insolvent bank, will be useless to the public if not 
promptly made, even if individual interests involved be 
harshly treated. This is not to say that action is the 
sole desideratum with commissions, or that promptness 
is not desirable, or summary proceedings at times 
requisite in courts; but administration needs to be 
executive in quality, adjudication deliberative. The 
complexity, the push and drive, the rapid tempo of a 
mechano-industrial order, demand a_ corresponding 
swiftness of administrative control. Commodities and 
passengers must be carried, rates fixed, equipment and 
facilities and service made adequate, industrial injuries 
paid for, now, not tomorrow, or a month, or a year 
hence. 

There administrative 
problems in which the direction of decision is relatively 
immaterial. In administrative activities as in indi 
vidual business or personal conduct many choices may, 
indeed must, be made upon the spur of the moment, and 
with indifference. We do not need to hear counsel upon, 
and take under advisement, the question whether we 
shall walk to work through A street as against B street, 
if either street will, with fair convenience, get us to 
work. It is important to get to work, it is relatively 
unimportant which way. It relatively unim- 
portant whether a railroad, necessary in X, be extended 
to that point through A or through B. The essential 
is that it be extended and serve the greatest number at 
the least expense. It is of little importance in the long 
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A CASE OF LEX TALIONIS 


ial in One of Our Own Courts of Record in Which the Offense Charged 


the Indictment Consisted of Killing a Man in the Asserted Exercise of This An- 
cient Right—Defendant Was Oshkosh, Head Chief of the Menominee Tribe of 


ndians 


Trial Took Place in 1830, in What Is Now Green Bay, Wisconsin, 


ut Was Then Part of Territory of Michigan—Prominent Figures 
in Early Wisconsin History Who Took Part 
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3 HI W that a man has “taken the law into 
: W iis own hands,” we use a phrase which, though 
we may not trouble to analyze it, has a double 
cation. | implies that he has done, either by 


lr rom, or inflicting punishment upon, 
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the obligation to take action was gradually ex- 
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vas again extended to the tribe or district in which 
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‘ there finally arose—and “finally” in such matters means 


M Tenney not long before his death 


145 


Horace Kent TENNEY* 


a very long time—the conception, and then the prac- 
tice, of separating the right of redress from the right 
of punishment, leaving the former in the injured per- 
son and the latter in whatever form of organized so 
ciety existed. The government, or state, could exercise 
its punitory right either by fine, or by imprisonment 
or death, leaving the injured person to collect the com- 
pensation due him for his private injury. But when 
this point was reached in the process of developing 
law it was recognized that he was not to “take the 
law into his own hands,” but was entitled to and must 
seek the aid of the government through its courts; and 
that any fine which the state collected by way of pun- 
ishment belonged to it and not to the person who had 
suffered the injury. 

This primitive conception of justice and its en- 
forcement existed wherever primitive man found his 
dwelling. And the regard which the American Indian 
had for this old Jex talionis is shown by the speech of 
a Chippewa Chief to Alexander Henry, one of the 
pioneer English fur traders, when he came to Michili- 
mackinac in the fall of 1761. In the French and In- 
dian War, which had been finished by Wolfe’s capture 
of Quebec, these Indians had been allies of the French 
and had fought on their side. They still retained their 
feeling of loyalty to the French crown, and of hostility 
to the English, whom they still regarded as their ene- 
mies, notwithstanding the Treaty of Paris by which 
peace had been concluded between France and Eng- 
land, and France had ceded to England her Canadian 
possessions. They resented the presence of English- 
men at this strategic place by which France had once 
held control of the western fur trade; and in explain- 
ing their feeling and its origin, their Chief, who bore 
the rather musical name of Minavavana, made a long 
address to Henry, in the course of which—as preserved 
in Henry's account—he said: 

“Englishman, our father, the King of France, em- 
ployed our young men to make war upon your nation. 
In this warfare many of them have been killed; and 
it is our custom to retaliate until such time as the 
spirits of the dead are satisfied. But the spirits of the 
slain are to be satisfied in either of two ways; the first 
is by the spilling of the blood of the nation by which 
they fell; the other by covering the bodies of the dead, 
and thus allaying the resentment of their relations. 
This is done -by making presents. 

“Englishman, your king has never sent us any 
presents, nor entered into any treaty with us; where- 
fore he and we are still at war; and until he does 
these things, we must consider that we have no other 
father nor friend among the white men than the King 
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of France: but for you we have taken into considera 
tion that you have ventured f among us, in 
the expectation that we would 1 lest you.” 

The Chief therefore, in the name oi his tribe, wel 


comed Henry as a peaceful trader, presented the peace 


pipe and gave him assurance of safety 

Unfortunately tl surance nd covenant of 
peace, and the “outlawry of war’’ thus proclaimed seems 
to have received no greater resp in the historic 


“scrap of paper,” but rather t e come within the 


decision of the Irish that 
was “not worth the pa it 
For when in the early summer of 1763 | 
the western tribes and massacred thx 
troit and Michilimackinac, Henry 


an oral lease 
written.’ 
ontiac 


Was 
] 


roused 
at De 


escaped with 


rarrisons 


his life, and then only by the intercession of another 
Chippewa Chief, to whom Min ivana had renewed 
his promise that Henry would be tected, but exacted 
a “present” for this “covenat further assurance.” 

These old milestones on the 1 1 to civilization 


red together 
m to mark suc 


are far behind us that they are blu 
by time and distance, and no longs 


sO 


cessive steps or changes, but rat resent themselves 
to us as a settled code of famili But old cus 
toms and methods occasionally turn up in effect, though 


without conscious recognition und influence our mod 


ern reformation of anc rule For instance, it was 
for many years the law that a rig action for a 
personal injury resulting leat] vith the injured 
person, and could not be enforc« s personal rep 
resentatives. When, wever, vival of such a 
cause of action was provided f legislation, the 
new law, harking back to the old principle that such 
an injury to a man was his immediate 


family, gave the money recover those who were 
dependent upon him for support did not treat it 
as a general asset of his estate out of which his debts 
could be paid. 

The ancient right of ember of a family or tribe 
to kill a man who had ed one of his family or tribe 
of course had nothing W he law of self de 
fense. It was not, and indeed in the nature of things 
very rarely could be, exercised it mnection with the 
original killing out of whi ht arose. It was 
strictly what the Latin nai is,” implies 
the law of reveng* \r 1S long been dis 
used that the fact that it once « ted has been for 
gotten, we may view with su the discovery in 
one of our own courts of the reco trial in which 
the offence charged in tl ndictment consisted in the 
killing of a man in the asserted exercise of this ancient 
right. 

The trial of this case took 1830 in what 
is now Green Bay, Wiscons vas then a part 
of the Territory of Michigan; { Wisconsin had not 
as yet been made a territ sed, as the venue 
was laid in the indictment, “the ¢ ty of Brown in 
the Territory of M 9 It w i place of great 
strategic importance, se Mackinac. For 
both these places \ s e great arteries 
of what was then not or the g st but practically 
the only commerce, the fur track ey were on the 
long water highway which connected all of lower Can 
ada, New England and the Great | s with the west 
and northwest, th untry wh : lay a wilder 
ness, and becaust vas vild . inhabited by 
its native tribes, was es é which the vast 
wealth furnished by tl s derived. And 
this rich commerce was the sources Oo alth 
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but of the centuries of rivalry, st: ind 
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tween the 'rench and the English and the 
who became allies of those nations, l 
yf the Americans and the English wher 
each other in the Revolution and the W 1s 
[hose who took part in this trial wer 
prominent figures in the early history W isc 
and in the long series of events which 1 t 
ganization of the Territory of Michigan 
rent of Wisconsin from a county of é 
into a separate Territory, and then int 
of statehood in the Union. The prose t 
Henry S. Baird, was a native of Dublin $ 
having taken part the Irish revolution S 
it advisable to leave that distracted count: 
his family to settle in America. Young Ba rec 
his early education in Pennsylvania, st N 
was admitted to the Bar at Mackinac ve 
know that historic spot it is difficult f 
a promising place in which to begin th tice 
law, with any hope of keeping the wolf ‘ 
ing distance from the door. For now ik 
it as a summer resort, the stopping plac the La 
steamers, its shores and foreland crow vith ¢ 
ges, ind wit the transient tourists iK¢ t 
port ot call when they cross the Straits o1 to t 
Upper Peninsula and Canada. But ( 
which are now ore than a century S 
its permanent transient populati \ ( 
ditterent charactet Chey were not the é ( 
rest or the relaxation which comes f1 ate 
sports. And the celebrated game of 
furnished the stratagem by which the I: I 
tended pursuit of their ball, ran throug! en gat 
of the Fort and made a slaughter pen whol 
ts enclosure, can hardly be called I 
hose who lived there through the long w 
when all the waterways, the only av n 
merce, were icebound, were interested I | 
They were the buyers of furs, eithe1 Ww 
account, or as the agents ol! the yreat ( il 
companies who maintained their ware I 
natural focal point ot the extensive < \ 
those who then formed the temporary ‘ 
lation were the buyers and sellers of hey we 
the “coureurs de us” and the India ( 
the winter in the snowbound forests Y 
trap lines, collec V the bales ot 
brought, with pack strap and tumplin f 
est trails, or, when spring had opened ‘ 
canoe and bateaux along the widely 9 t 
ways, to this stirring mart of comm« 
came from Quebec and Montreal, fro 
all the headquarters of the American t1 
ers of the forest's winter harvest 
not with coin of the realm, but with the es 
the fur sellers needed, or wanted eve 
need them For the trade was almost irte 
ind exchange, the beaver skin being tl . la 
of value, what was seen of silver bei: fe 
ort ents. And there being no constit : 
{ is to the subject of trade, the 
ment most potent, in every sens« f W 
whiskey and rut So the summer ci se di 
W a wild cro yf roysterers. They 
furnish much business for a lawyer 
mtroversies the good old way, th é a 
The fur ¢ s, however, were go 
Mi Baird was soon the attorney p 
Jacob Astor, and the American Fur ( é 
poration th which Mr. A 
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a period 
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memory 
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the outstanding fig- 
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hich by happy coin- 
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but later was on the same side as Abraham Lincoln 
in the Blackhawk War. 

So much for the dramatis personae, and the stage 
setting in which they played their parts. As for the 
Stage itself, it was in a small log house, which Judge 
Doty himself described as “no better than a hovel.” 
But the place and the event are regarded as of suffi- 
cient importance in the history of the State to be worthy 
of a painting of the trial in the Supreme Court room 
in the Capitol at Madison. 

The act which furnished the occasion for this dra- 
matic episode was of such extreme simplicity that it 
can hardly be said to involve a plot. An Indian named 
O-Ke-Wa was paddling along a stream known as Devil 
River, or Hell Creek, when he saw something moving 
in the bushes. Under the same impulse of unutterabl 
folly which sometimes induces green hunters of our 
own time to think that anything which moves is a deer, 
he acted upon that assumption and, picking up his rifle, 
sent a bullet which killed a Menomince Indian. Where 
upon Oshkosh, with two companions of his tribe went 
at once to the wigwam of the guilty person and killed 
him with their knives. 

Now it will be seen that though the shooting of 
the poor Indian, who was probably picking berries, or 
perhaps was himself looking for a deer, was an act of 
indefensible carelessness, the result was really nothing 
but an accidental death. But perhaps we should also 
remember that the laws of several states now require 
a hunter, at the peril of indictment, to know the dif 
ference between a man and a deer, and to do his shoot 
ing in the light of that knowledge. The act of Oshkosh 
and his accomplices was, however, done with the de 
liberation which premeditation inspires. 

It might seem also, even to those who still are 
fatuously infatuated with a jumble of repetitious words 
to describe something inherently simple, that in a fron 
tier town, among men familiar with the simplicity of 
life in such a place, near the “forest primeval” and 
within sound of the “murmuring pines and the hem- 
locks,” an indictment charging the commission of this 
offence could have been couched in the few words that 
are here used. But the men who, in the spirit of ad 
venture, penetrated these remote wildernesses, brought 
with them not only the flint-lock, the plough and the 
glittering trade goods for barter with the Indians, but 
also those old turgid repetitious and redundant ex 
pressions which were devised to tell a court what it 
was all about in the days when Westminster Hall was 
a modern building. And so we find that the indictment 
against Oshkosh stated his act in a long drawn homily 
of which this is an extract. And as we read it we can 
not but wonder what this simple savage must have 
thought of civilization and its methods of describing 
what, to him, was a perfectly common-place event, 
when he heard the interpreter repeat to him in the 
Indian language—for he did not understand English 
all this sluggish mess of mere words and syllables. The 
only excuse for quoting it in haec verba is because it 
furnishes an example of the ancestral ponderous and 
almost meaningless verbosity, which has come thun 
dering down the ages, and whose reverberations still 
resound in the corridors of the temple of Justice, until 
the goddess who holds the scales must wish that she 
were deaf instead of blind. 

“The Jurors of the Grand Jury good and lawful 
men, being duly impannelled, tried, sworn and charged 
to inquire in and for said County of Brown in said 
lerritory of Michigan, upon their said oath present, 
that OshKosh, Amable and Shawpe-tuck, Indians of 
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the Manominee tribe or nation, not having the feat 
of God before their eyes, but being moved and seduced 
by the instigation of the Devil, on the third day of 
June, in the year of our Lord one thousand eight hun 


dred and thirty, with force and art at 


of Green Bay, in the County aforesaid, in and upon 
one Antoine or O-Ke-Wa, in the Peace of God and 
the said Territory then and there being, felloniously, 


willfully and of their malice afore thought, did make 


an assault, and that the said OshKosh, Amable, and 
Shawpe-tuck with a certain knife of the value of Six 


ishKosh, and Shawpe 
veral right hand then and there 
O-Ke-Wa, in and upon th 

and upon th 


pence, which each of 
tuck, in each of their 
held, the said Antoine o1 
left Breast and upon the thro 


centre of the back of him the s Antoine or O-Ke- 
Wa, then and there feloniously, wilfully and of thei1 
malice aforethought did strike & thrust, giving to the 
said Antoine or O-Ke-Wa the id there with the 
knives aforesaid, in and upon the left breast and in 
and upon the throat, and in and upon the centre of the 


back of him the said Antoine or OKewa, three mortal 
wounds of the breadth of two inches each and of the 
depth of six inches each ; said mortal wounds 
he the said Antoine or O Kewa then and there in 
stantly died—And resaid upon theit 
oath, aforesaid, do say at the said Oshkosh, Amable 
and Shawpetuck, him the said Antoine 
the manner and by t 
wilfully, and of their malice 
murder, against the peac 
States and the laws of th yf Michigan.” 
Truly when Oshkosh heard all of this rigamarole 
still preserved as something sacred in our modern prac 
tice—he may | his 
scalping knife, which probably served him well when, 
fighting on the side of h in the capture of 
Mackinaw from the Americans, he the title of 
“Le Brave,” th a six pence; 
whether the wounds which he inflicted “in and upon 
the left breast, and in and upon the throat and in and 
upon the centre of the back of him the said Antoine 
or O-Kewa” were in fact only “of the breadth of two 
each.” If he 


the depth « 
have been surprised 


| 
so the 


or Okewa, in 
iforesaid, feloniously, 
aforethought did kill and 
lity of the United 


well have wondered whether old 


the Enel 
the Ss 


received 


was in fact only w and 


inches and of f six inches 


though of the matte 


( all he may 
| 


r at 
T al 
’ 


that any one should have taken the trouble either to 
measure or estimate the size of the wounds, when of 
each it could truly be said 1 the words in which 


Mercutio described his own 
as a well nor so wide as a « 
twill 


wound, “Tis not so dee; 
but ’tis enough, 


hurch door, 
serve.” 

The Chief appeal 
his native dress as Sa 
his own defense through an interpreter 
aid of counsel. He stood there in c 


full panoply of 
and conducted 
without 
urt representing 


the age long past of the race which once owned not 
only the forest, of whose tree trunks the walls of the 


rude court whole domain 


the 


house were framed, but the 


of America’s forest, plains, rivers and lakes from ocean 
to ocean. And he also represented, and asserted as his 
defense, a rule of primitive law which once existed 


in the primal customs of all races 
was still in force in his native 
cation for his act 

We do not know just what he said in the oral pres 
entation of his defense either to the Court or the jury 
Perhaps, or rather pt he presented his cass 
with that oratory, rude but 


1 which he claimed 
ind was a justifi 
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other warriors have been preserved. Be that as 
the record shows what the jury found as pe 
dict upon the facts, and what the court 
facts thus found, as follows: 

“That the s AshKosh is an Ih 
nomonee tribe; that the said OKewa 
of the Pawnee tribe, that the said OK« ' as 
by the said AshKosh on the third da ~ 


June within the County of Brown and within the 


this Court and on lands to wl 
and kill 


h body 


stabs in the 
the said OKewa by a knife of the said Ash] 


diction of 
1 € has 
\shkKe sh 
in the hand 
\shKosh and thrust | 
AshKosh into the body and breast ; 
as aforesaid. And the said Jurors on oath as af 
said do further find that the said OKev id bef 


by the said Ashkosh held 


and so given 


Ce 


that time to-wit, On the Third day of the s\ 
killed by accident an Indian of the sa 
tribe called MasKiwete; that by the law and cust 
f the said Mannomonee tribe the said OKew 
consequence of said killing of the said is Kiwet 
aforesaid forfeited his life which might by that Ind 
law and usage be taken away at any t 

place without guilt in the estimation of the said t1 
of the Mannomonee Indians; that the s Ashk 
did kill and slay the said OKewa in pursuance of 
said Indian Law and usage, claiming a time 
right so to do that after the said OK« 

the said MasKiwete; he the said Ashl 
that the laws of the White Peoplk 

of this Territory, were of no validit 

matter and not binding upon any India 

tribe in this behalf. And so the Jurors afores 
that if upon the facts aforesaid set fortl foresa 


the law of the land presume that the said AshK 


kill and slay the said OKewa as aforesaid with mal 
aforethought, that then the said AshKos ¢ : 
murder in manner and form as he stat large 
the Indictment. But if upon the facts a 
forth as aforesaid, the law of the land s not | 
sun valice af th o} th: her +} < | Ac] 
ume malice atorethought, that then ald A 
Kosh is guilty of Manslaughter; all which t sa 
Jurors do refer to the determination of tl | ral 
Court. Whereupon all and singular the premises being 
seen and by the Court here fully understood it is c 





said AshKosh of and from the felo1 


aforesaid charged ag t him 


sidered that the 


ind ler s 5 


mut 
wholy acquited and discharged. And it is further c 


sidered by th irt that the said Amabl Shaw} 


1 ¢ 
tuck of and from the felony and murcd is afor 
said charged against them be also wholly acquitté 
nd discharged 
And so, just as the simple words 
guilty’’ were all sufficient to answer the mighty flow 
the white man’s language, which to Os! 


sounded 


‘Like the rushings of great river 
With their frequent repetitions, 


And their wild 
As of thunder in 


reverberations, 
the mountains, 


the simple law of the Savage was suit 
him of the charge that the intentional killing of 
in defiance of the white man’s law, constit | murder 














THE JURISDICTION OF THE FEDERAL COURTS IN 
CONTROVERSIES BETWEEN CITIZENS OF 
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in Extrinsic Arguments for Discontinuance of Such Original Fed 


\ttorney 


y General Mitchell's Alternative 
\ppears More Extensive Than Its Principle Requires—Possi- 


Proposal—Scope of 


Program to Correct Abuses and Yet Leave Fundamental 
Features of Existing Jurisdictional Order Untouched* 
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Law of The Johns Hopkins University 


reneral theories for and 


tenance of the federal di- 


ggests that 
wer of the federal 
nm i! dubitably war- 


some pro- 


urisdiction su 


ticipate, 
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n ft federal courts. 

lem is, what shall be the 
of such provision. With 
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th net theories are 


general 


not exhibit clear or compell- 


1e inclusive, more or less 
osed and the specific con- 
hich legislation has 

al difficulty of the general 
t yr the ‘purpose of con- 
tt adequately veri- 

heir application to the 

a precise basis for 
Moreover, even 
view and quite 


difficulty that they assume 


rest, the general theories 
nee, the fundamental 
e critique of the existing 
ip jurisdiction is based, 
ver rdinary civil and 

be exclusively exercised 
rvive analysis in 


stitutional provisions or of 


On the other hand, there 
he argument for the 


nt system, an undisclosed 


ite generally the need of an 


th necessity of its 


ic 
remise that diverts atten- 


es not deny, the legislative 


hether existing institu- 
ted to contemporary con- 
leration of the general 
jurisdiction, therefore, 
ea confession of ig- 


the above subject. 
983. issue of the 


norance. From a scientific point of view, they can- 
not be regarded as more than unverified, conflicting 
hypotheses, in part defectively stated. For the pur- 
poses of legislation, they do not effectively refer to 
the conditions which must control any proposed 
change. 

This is no reductio ad absurdum of critical 
analysis. It will seem so only to blind prejudice 
for existing institutions or equally blind zeal for 
reform. For of all things that consideration of the 
matter suggests, the most obvious is that the prob 
lems of diverse-citizenship jurisdiction are too com- 
plex to be justly settled according to simple 
theories, conceived in contentious argument, per- 
haps epitomizing some individual experience, which 
presuppose the chief points in issue. Nor is the 
prob'em one merely of federal jurisdiction or of 
states rights; what is needed is a more refined and 
a larger conception of the administration of jus 
tice in this country than has yet been stated, one 
that will seek the essential facts on the many, in- 
terrelated aspects of both federal and state courts 
and ascribe to them their proper functions in the 
unity of national justice. The principal conclusion 
is that the most practical approach to definitive 
legislation is through scientific study. And, mean 
while, the conclusion reached dignifies an empirical 
attitude in legislation, which, while holding to 
whatever still seems fundamental, is objectively 
skeptical and ready to follow the facts, to correct 
obvious abuses, and even to experiment cautiously 
in order that experience may accumulate. 

On this, a question arises as to the propriety of 
experimental, interim legislation as to the federal 
jurisdiction in diverse-citizenship cases. Although 
there is ground for the belief that, in general, it is 
a more far-sighted legislative technique to concen- 
trate upon the realization of ideals in directions 
adequately indicated by preliminary investigation 
than to multiply temporizing laws about incidental 
abuses, yet it would be obstructively impractical to 
insist too exclusively upon the former policy, 
whether from the point of view of reform, which 
waits impatiently, if at all, upon science, or of in- 
telligent conservatism, which will seek to adapt ex 
isting institutions to new conditions in order not to 
imperil their essential features, or of science itself, 
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higher cost of federal litigation discriminates 
against the poor litigant, therefore, does not go to 
the jurisdiction, but only to the question of costs 
in the federal and state courts. Here once more is 
a highly important practical matter, about which 


there is no adequate theory sustained by careful 


examination of the relevant data. It would be per 
tinent to the | 
might properly be more realistic rules about costs 
in the federal courts, perhaps on the principle that 


whether there 


question to inquire 


a party who sues in or removes to the federal court 


ground of diversity of citizenship and is un 


on the g 
should bear all the cost reasonably in 


successful 
curred by the other party, including attorneys’ fees 
\n objective examination of the matter might indi 
cate that some such provision as this, involving the 
assessment and, in proper cases, the adjustment of 
by the 
the view-point of such corporate litigants as not 
unjustifiably claim that they do not resort to the 
federal courts in a disproportionate number of cases 


costs court, would be desirable, even trom 


or for improper purposes.** 

If the effect of the foregoing practical argu 
ments were to be assessed, it would appear that 
they have two chief misfortunes: first, they are 
theoretical assertions about facts which are not 


they were true, 
Despite 
case for the 


sufficiently proved; second, even if 
they would not justify the inference drawn 
the fact that they do not present a 
elimination of the federal diverse-citizenship juris 
attention, both 
evince a more realistic effort to deal 


diction, they nevertheless deserve 
because they 
with the actual aspects of the problem than the 
general theories already adverted to and because, 


incidentally, they point to features of the present 


situation which need more consideration than has 
been given 
Vi 
\s an alternative to proposals seeking the 


abolition of the federal jurisdiction in diverse-citi 
zenship cases, an amendment to the Judicial Code, 
rather far-reaching was sug 
\ttorney General Mitchell as a solution 
The 


with consequences, 
gested by 
of certain difficulties in the present situation 
gist of the proposal is the proviso: 


That where a corporation organized under the laws of one 
or more States or under the laws of one or more foreign coun 


carries on business in a State other than one wherein it 


tries, 
has been organized, it shall for purposes of jurisdiction in a 
district court of the United States be treated as a citizen of 


such State wherein it carries on business as respects all suits 


4¢ \ memorand was submitted to the Senate Committee on 

the Judiciary by the Association of Life Insurance Presidents, in which 
an interesting computation was presented, showing the extent of the use 
{ the federal courts in actions by and against legal reserve life insur 


ance companies during the period, 1927-1931, inclusive Limiting Juris 
lictior f Federal Courts Hearings before a sub-committee of the 
Committee on the Judiciary United States Senate Seventyv-secor 


Congress. First Session. On S. 937, S. 939, and S. 3243 March 18 
I 1932 Washington, 1932; pp. 47-48 Out of a total of 17,777 
1.119 or 6.3% were litigated in the federal courts 
f which 99 6% were originally brought in the federal courts again*t 
such companies, 488 (2.7%) were originally brought in the federal courts 
by such companies, and 542 (3%) were removed thereto by such com 
panies Furthermore, the figures tended to indicate that the propor 
cases tried in the federal courts is decreasing From the point of 
view suggested in the text, these tabulations would permit more precis« 
inferences, if it had been made clear (a) how many of the cases litigate’ 
courts could have been tried in the federal courts and 
rtion of the cases tried in the federal courts 
secured a favorable judgment 
ticed that the total, 17,777 cases 
filed against the insurance companies in 


ases for the period 


the state 
b) in what prope 
nsurance compat vy 
When it is t 
5% of the claims 


represents scarrce'y 
question 


flor 
ati 





and that these are cases in which what are believed after inves 
be fraudulent claims are being resisted, the desire of the insurar 
panies that the federal jurisdiction be retained, seems r nreascr 


able ee lem, p. 46 
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residents thereof 
rried such State 


tw " it f na 
tween 1tseil £1iG 


brought within that State b« 
and arising out of the busines 
This proposal was inspired by the conviction 
that, on the one hand, much reason as 
there ever was for a national jurisdiction in diver- 
sity of citizenship cases to avoid local prejudice but 
that, on the other hand, the jurisdiction has been 
improperly extended to certain types of corporation 
which are not within the purpose and the 

spirit of the diversity of iship clause. From 
the ad hoc points of view sup in these conclud- 
it is unnecessary to examine the 
the question is 
pinions expressed 
gress justifies it as 


there is-as 


cases 
citizensl 
ing observations, 
scientific basis of this 
merely whether analysis of the 
in the recent hearings in Cor 
a tentative experiment 

It will be observed that the effect of the 
Mitchell bill, as the proposal termed, is limited 
It does not affect the federal jurisdiction in contro 
versies arising out of business carried on in a state 
(a), between private individuals; (b), not involving 
both a resident and, (c), a corporation “doing busi 
ness within the State,” in the technical sense; and 
(d), it does not affect actions arising out of busi 
not carried on in the state; or (e) under the 
federal laws. Thus, as pointed out in the hearings, 
the proposal saves verse-citizenship 
jurisdiction in receivership cases, which are insti 
tuted by private individ and permits non-resi 
dent corporations, engaged in loaning money, such 


proposa 


ness 


the federal d 


i 


7 
iuais, 


as insurance, investment, and banking companies, 
to retain diversity of citizenship for the purposes of 
the federal jurisdiction by not establishing an 


HDusInNess 


the state. In 
nm is preserved 


agency or place of within 
this manner, the federal jurisdicti 
in important types of controversies 
Various objections were made to this proposal 
in the hearings. In the first place, 
was made that seemed contemplate that 
for the purpose ment corporation shall “be 
treated as a citizen of such State 
business,” whereas it is beyon 
gress to make a corporation a citizen of any state.** 
However, Attorney General Mitchell remarked: 


the suggestion 
the bi 
ioned a 
wherein it does 
the power of Con 


] 


“You do not have to grant by statute all the jurisdictions 


that the Constitution allows Congress to grant. You can take 
away jurisdiction. This bill I have been talking about, S. 937, 
you will notice, is very careful not to attempt to confer addi 
tional jurisdiction by treating a corporation as a citizen of a 





State where it is not organized. We have kept shy of that 
I doubt very much whether you could by legislation attempt 


diversity clause, on 
the laws of one 
could be treated 


to confer additional jurisdiction under the 
the theory that a corporation organized under 
State, but actually doing business in anotl 


as a citizen of that other 


\nd it 


tended by the bill could be re 


state 


ni 


the results 
hed without employ 


was pointed out 












ing the phrase, “be treated as a citizen of such 
State,” which gave color to the criticism.’ In view 

47. S. 987. 72nd Congress, Ist ses Se p. cit supra, note 
46, 2 

48 Op. cit. supra, note 46, py 4 

49. Id. 19 

50. Op. cit. supra, note 42 80 Mr. G. H. Dorr representing 
the Association of the Bar f the City f New York, remarked as 
follows 

“I will illustrate what seems ental falsity of the 
argument that this bil as an objection to t t that it attempts 
to create State citizens! in a number of States by Congressional act 
Of course, if that were s that w i be a fatal objection to the bill 
because I do not believ Congress can make a co ation a citizen 
of any State whatsoever, much less the 48 States; | precisely the 
same results, I take it, w i be reached if tl proviso which is the 
Attorney General's suggestion were iche n some such language as 
this: You have the general grant of juris for diversity of citizer 
ship; you have one limitatior that, ft that it shall not apply 
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of the somewhat similar provision, relating to 
tional banks, in Title 28, Section 41, of the Jud 
Code, this objection seems unimportant 

A second objection was more lormida 
namely, that the question of federa isdict 


under the bill turns upon whether the non-reside: 
corporation is “carrying on business” within 
state. It was indicated that this feature of the 
had been very carefully studied and that the gene 
feeling of a number of lawyers and judges was tl 
the phrase, “carrying on business” 
definite legal meaning so that there 
difficulty in construing it. But, as it was 
stated, “While the phrase might be well und 
stood as a matter of law, the difficulty ul 
disputes in nearly every case as to whether the fact 
f the case brought it within the category.’ 

be added that, under the bill, the facts as 
“carrying On business” become the criteria of tl 
federal jurisdiction in a double sense to determine 
(a), whether a non-resident corporation shall “1 


of the state and, (1 whether: 
| 


has a su 


succinct 


‘ 
d pe 


may 


treated as a citizen” 
a particular controversy arises out of 
ried on in the state. 

For a third objection, high ground 
i.e., that it is fundamentally wrong to discriminate 
between non-resident individuals and corpor 
and to give the individual an advantage that is de 
nied to the corporation. In principle, t 
was conceded, but it was suggested that, as 
tical matter, the corporation situation is that which 
should be dealt with. In this connecti 
consideration, not adverted to in the hearings, ma 
be remarked, namely, that a distinct 
individuals and corporations in defining the 
jurisdiction will of necessity raise a variety ques 
tions as to various types of business org rations 
such as partnerships and trusts, which are neither 
clearly private individuals, nor corporations in th 
ordinary the term. In delimiting juri 
diction, it would be desirable to anticipate ambigu 


sense of 


ities of this character 

In the fourth place, it was implicitly suggested 
that the proposed jurisdictional limitation 
apply only to non-resident 
their principal places of business within 
This argument was not developed, but it will be 
noticed that, if the intention of the Mitchell bill was 
to repeal the decision in the Black & White Tax 


corporations, having 


cab Co. case, the intention was substantially ex 
ceeded The theory of the proposed bill is appalt 
ently that all business, not within the category of 
interstate commerce, carried on within a state it 
f the amount troversy is less than $3,0¢ ar 
exception in some such language as this 

“Provided. however, That such jurisdictior base : versit 


citizenship, shall not extend to suits instituted in a State between a res 


dent of that State and a corporation organized and ex g ler tl 
laws of another State or foreign country but carrying n business 
the State in which the suit is instituted, and arising f business 
that State 

“The language has precisely the same effect, as I see it, as 


laneuage which the Attorney General has used. but it ts the phrase 
which has given rise to the suggestion that what ( 
lo is to create citizenship of a State corporat : s States 





which, of course, can not be done.’ 
5 Op. ct. supra, note 46, 18 
Th following alternative was suggested by lenry M. Wa 


‘< 1¢ 
of Washington ; 
“Any corporation whose principal bu 





and is carried on in a State, and a majority whose stock is owne 
or controlled directly ri directly by citizens su st t 

all suits brought by or against a citizen or corporat such Stat 
for the purpose of and with respect to the jurisd 

this section, be deemed to be a citizen of the State in w su 
principal business is carried on, irrespective State nt 
under the laws of which it is organized.” Op t. supra, note 42, 90 
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1 be regarded as 
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ite al ge three types of situations, i.e..— 
e business of a “foreign cor- 
cal purposes carried on ex- 
ite, such as was presented 

& VW ixicab Co. case; (b), those in 


is conducted within the 
business conducted 

thin the state is not the 
n economic structure stretch- 





t e states. From the analytical 

f vit hich we are here concerned, 

ree type ituations are not on the same 

hether 1 rd be had to the purposes and 

he d of citizenship clause or to the 

lesira f retaining access to national 

intet usiness. The theoretical argu- 

exclu state jurisdiction over “local” 

lies quite persuasively to con- 

é risit from business solely conducted 

| less cogent as the business is 

lusive rimarily located therein. The lat- 

pes of | mav be termed “local,” but not 

sense of diversity of citizen 

istinction should be made, at 

n specif tuations, is lied in Attorney 

1 Mite rgument at ‘the hearings that 

nex ” to preserve the federal juris- 

er types of corporation cases, “be- 

a ipanies, banking houses, and 

il institutions that loan money around the 

ntry might | tate to do so, if they could not 

to the Federal courts to enforce their claims 

er the y of citizenship clause and it 

detriment of the State that bor- 

1 that 1 ’°® Whether the indirect method 

bed 1 bill for preserving the fed- 

( non-establishment of local 

ies, wo be convenient whether similar 

nsiderations might not apply to other types of 

nsactions than loans, which might not be so ef 

ely conducted without local agents, are ques- 

not ed in the hearings in the recent 

on ( Theoretically, therefore, in 

absence more precise study, it would seem 

the scot f the Mit | bill is more extensive 

VIl 

It is 1 ssible to summarize briefly the 

ms of the preceding discussion 

terms of 1 hypothesis that, in default of facts 

lencing need for more extensive modification, 

islatior ild be limited to ad hoc remedies for 

ses, pre tively indicated by analysis and in- 

ed opi! The following program is sug- 

ted as o1 hich would meet the more obvious, 

it the most inclusive, criticisms of the present 

eral jut tion in controversies between citi- 
TT ité = 

l Leg tion amending the removal law so 

ret the possibility of discrimination 

inst res t defendants. What is required is 

leletion the phrase, “being non-residents of 
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that State,” in the second sentence of Title 28, Sec- 
tion 71, of the Judicial Code. 

2. Reversal of the rule established in the Black 
& White Taxicab Co. case, either by the prepara- 
tion and submission of a test case in the federal 
courts or, preferably, by amendment to the Judicial 
Code providing that, for the purposes of the 
diversity of citizenship clause, a corporation or 
other association engaged in business shall be 
deemed a citizen of the state in which it has its 
primary place of business, irrespective of the state 
in which it is chartered. The adoption of this gen- 
eral principle, which was suggested in the recent 
hearings in Congress,** would not involve difficul- 
ties of application more serious than those involved 
in the determination of the residence of individuals 
and would serve to reorient in the proper direction 
the present unsatisfactory rules as to corporate citi- 
zenship, without encountering the more serious 
difficulties in the Mitchell bill. The effect would be 
to assimilate more closely the rules as to citizenship 
of individuals and associations engaged in business 
by looking to the facts of physical location rather 
than to a fictitious legal situs.™ 

3. Provision for the equalization of costs in 
state and federal trials in diversity of citizenship 
cases, so as to avoid undue discrimination against 
the poor litigant. As indicated above, the problem 
of costs involves questions of judicial administra- 
tion, as to which both basic analysis and research 
of facts are needed, before detailed legislation can 
he effectively contemplated. In the meanwhile, 
however, it would be possible by legislation to allow 
and even encourage the federal district judges to 
exercise discretion in the assessment of costs in 
cases involving poor litigants. At present by sec- 
tions 832 and following of Title 28 of the Judicial 
Code, a plaintiff, who is entitled to commence an 
action in the federal courts, may sue im forma 
pauperis and be exempted from the prepayment and 
final payment of fees and costs. This provision 
might be extended to defendants, who are forced 
to litigate in the federal courts under the diversity 
: 4. In the development of the suggestions made in the text, various 
formulations ‘should be considered in addition to those we above in 
notes 50 and 52. Thus, paragraph (1), of Section 41, Title 28, of the 


Iudicial Code could be amended by the addition of one or another of 
the following provisos: 

(a) A corporation or other business association, the business of 
which is in fact conducted in a single state, shall be deemed a citizen 
of such State, for the purposes of any suit in which jurisdiction is 
founded only on the fact that the action is between citizens of different 
States. 

(b) A corporation or other business association shall, for the 
purposes of any suit in which jurisdiction is founded only on the rv 
that the action is between citizens of Cp ey Pa be deemed 

citizen of the State in which the principal place of business is located. 

(c) No district court shall have cognizance of any suits between 

irporations or other business associations and citizens of States in which 
such corporations or business associations have their resi supers principa) 
places of business, if jurisdiction is founded only on the fact that the 
action is between citizens of different States. 

(d) No district court shall have cognizance of any suit by virtue 
of the citizenship of a corporation or other business association, unless 
the principal place of business of such corporation or business associa- 
tion is eoatedl in the State, territory, federal district or possession, or 
foreign State, in which it was eae 

Of the foregoing possible amendments, the first is intended to strike 
solely at situations such as presented in the Black & White Taxicab case; 
it has the serious defect of being readily evaded in fact or avoided by 
narrow application. The second is a simple adaptation of the provision 
as to the citizenship of national banks in paragraph (16) of the section 
cited. The third avoids the appearance of even an indirect definition of 
state citizenship by Congress. Whe fourth is a direct effort, through the 
denial of federal jurisdiction, to deal with the situation created in- 
corporation in a state where the principal business is not located. 

The above possible amendments are given solel way of su 
gestion; they do not cover points not germane to this discussion. n 
each case, the purpose is the same—to avoid certain unfortunate aspects 
of the present rules as to corporate citizenship for the purposes # 
federal jurisdiction. For a general discussion of this problem, see G. 
Henderson, The Position of wore Corporations in American ones 
tional Law, Cambridge, 1918, 192 et seq. 

The expression “principal <aleme office” is a possible substitute for 
“principal place of business,” as suggested in the above possible amend- 
ments. For a use of the former expression, see Henderson, loc. cit. 

























































































154 


federal 
o charge against 
voked the federal 
his 


expenses Or 


of citizenship jurisdiction, and the court 


given discretion in proper c: 
an unsuccessful party who has in 
jurisdiction the a 


opponent due to increased traveling 


Iditional costs incurred by 
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the federal diversity of citizenship jurisdiction, may, 
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sion has sought to sl For the purpose of scien 
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Books 


tion. On the other hand, the enormous variation from 
State to State is bewildering,—variations in scope or 
attitude, omissions, relation between constitutional pro- 
visions and statutes. Some States have from five to 
ten times more family legislation than others; some 
show evidence of “social diffusion” by ill-considered 
copying verbatim of statutes from other States; some 
have contented themselves with bare outlines of the 
common law. Connecticut, for example, gives only 
one section of the constitution to family law, while 
Louisiana devotes 26 sections, Oklahoma 24, and 
Texas, South Carolina, and California 20 or more. 
Even without any uniform laws Vernier contends that 
improved legislation might be wrought out of the pres- 
ent looseness, and that administration might be much 
improved 

Che most marked tendencies in recent legislation 
seem to be in the direction of permitting alimony to 
husbands, allowing divorce for insanity, increased use 
of the interlocutory decree system, abolition of special 


divorce laws, more liberal adoption and _ illegitimacy 
laws, and somewhat of an approach to the English 


system of divorce proctors. The author registers his 
general conclusion from these multiform anomalies, 
tendencies and inconsistencies that “it seems undeniable 
that much of our familial legislation is ill-considered 
incomplete, lacking in accuracy and conciseness; that 
the variations from State to State are bewildering and 
often hard to explain; that, while much progress has 
been made in the past half-century, a study of the 
entire field indicates the need of further improvement 
and points the way to its accomplishment.” 

\s a guide to this further improvement he offers 
a series of recommendations, chief of which are: leg- 
islation abolishing or limiting breach of promise suits, 
abolishing common law marriage, abolishing statutory 
defenses to divorce actions, abolition or modification 
of the dower system; adoption of the uniform deser- 
tion act, the interlocutory decree in divorce actions, the 
divorce proctor system; requirement of medical cer- 
tificates as prerequisite to marriage, and advance no- 
tices of intention to marry; legislation increasing the 
rights of illegitimate children, giving the wife right 
to establish domicile, prohibiting marriage for sound 
eugenic reasons, permitting under safeguards divorce 
for insanity, and providing for better administration 
of marriage laws. Most of these recommendations 
will provoke no dissent among social scientists, although 
we may be compelled to possess our souls in patience 
waiting for their general adoption into our 
American legal system. 

\t the risk of being ungracious, the suggestion is 
offered that in future printings of this work a more 
adequate index be provided. In spite of the emphasis 
which the author lays upon such reforms as dower, 
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eugenics, or medical certificates, these and other 
words are completely missing ft he index. We 
shall await with great interest tl romised volumes 


and Incom- 


on Husband and Wife. arent and Child, 


petents and Dependents 


Miss Drummond’s book is less severely technical 
in aim and method [t is addressed primarily to 
“wives and husbands, potential wives and husbands, 
and all collateral kith and kin” who may be interested 
in the subject of marriage and divorce legislation in 
the United States. Yet because f its content and 
organization it is also one lawye 5 iking to others 
and offering a work for thei ck reference. It 
specifically eschews being a m il of divorce pro 
cedure, as that is a technical instrument for the pro 
fessional lawyer. Hence, in the author’s own words, 


the book is designed as “a sort of household bal 
last.” Approximately half of the work is devoted 
to a historical summary of the evolution of marriage 


nited States and other coun 
tries, to conflict of laws, and to such topics as annul 
ment, grounds for divorce, defenses, trials, 
property and childret rhe introductory chapter on 
“Our Chaotic Divorce Laws” e light originally 
nearly twenty years ago in the Unpopular Review, and 
remains for its humor and chastening realism 


and divorce law in the | 


costs, tees, 





biting 


a classic exposition of conflict the laws in our 
forty-nine jurisdictions. The same humor pervades 
all this descriptive material. Sometimes the author is 


she 
waxes sarcastic over sentimental court decisions, e.g., 
Judge Pope in McCreary v. Daz Incidentally, this 
lifferent spellings by the author 


inclined to be waggish and anecdotal; occasionally 


case is cited with two 


on the same page!) She is severe in her judgment 
upon canon law and ecclesiastical administration of 
marriage and divorce These “sets of mind” do not. 
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1 pages 


A glossary and very comprehensive index heighten 
the value of the text he story of the Pittsburgh 
master who submitted his divorce findings to the court 
in a hundred and twenty-eight lines of doggerel verse 
(which were accepted idequate in form and sub 


the temper—anything but 
irks divorce admin 


is worth the price 


stance) is a revelation of 


scientific—which too frequently m 
istration in the United States. 
of the book! 


Northwestern Universit, ARTHUR J. Topp 

7 he Insolence f Off c Story of thre S€a 
bury Investigations By W Northrop & |. B 
Northrop. 1932. New York: Putnam's Sons. Pp 
: 30) Thi aie mw —_ 4] * . nae 
ix, 3006. us volume presents the first connected 
story taken from the evidence adduced by the Seabury 
investigations,—the inquiry by tl \ppellate Division 


into the M iistrates’ Courts: 
the Governor’s examination of tl competency of th 
District Attorney for New York County: and tl 
legislative investigation of the government of the City 
of New York. The investigations derive their popular 
name from the fact that in each in 
ing and directing force 
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estigation the guid 
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Honorable Samuel S 


New York Court of App 


or counsel, was the 
merly a Judge of the 


The investigations are taken up in « no 
order, the first being the inquiry into the Magist 
Courts, which are the city’s inferior criminal « 
Here the most startling and revolting disclosures 
in connection with the Women’s Court, and the aut 


without a departure from the record, tell an 





believable story of fixing, framing and « rt 
the grossest sort. The account of the investigatior 
the other courts is equally amazing, as Magistrat 


attorneys, bondsmen, police officers, gangsters 
ticians are fitted into a picture of all that the admi 
tration of justice should not be. This part of the bo 
which includes the trials of the offending Mag 


1; Mapistra 


will be of special interest to lawyers 
The inquiry into the competency of the Dis 
\ttorney is, properly, given relatively little spac« 


the important disclosures 
detail to 


as referee, 


are presented n sulnck 
facts upon 
grounds for 


Judge Seabut 


which 


censure 


show the 
f« und 


removal. 


Che story of the investigation of the governm«e 
of the City of New York consists of a connected 
ning account of the disclosures which have attract 


nation-wide attention. The authors, however, give 
much more than a summary of the accounts carrie 
the press, their story shows without partisan com 


and from the official record the gradual developme 
of the evidence, it shows how this evidence w 
wrenched from reluctant and hostile witnesses 


shows the endless dilatory lawsuits, the fantastic « 


planations, the petty quibbling, the desperate attemy 





to conceal evidence, and above all it presents tl 
ways engrossing spectacle of a lawyer ittle « 
ploying with courage and skill the arts of our pr 
fession 

he method of presentation remin me some 
what of the narrative record on appeal t with 
any of the dull repetitions of a literal record; and ( 
volume is interspersed with short literal quotations 


the familiar question and answer form to bring out 
important points or to show lively exchanges | 


witness and counsel. The lawyerlike presentation cai 


be accounted for by the fact that the authors are mem 
bers of the New York Bar, one of them having served 
as Assistant Counsel in the Magistrates’ Courts and 
District Attorney Investigations and a Associate 
Counsel in the City Investigation 

rhis volume is decidedly not a piece of sensa 
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writing capitalizing on the temporary mi 
tunes of a great city, 


but a cool, deliberate lactual ac 
important 
in municipal government can aff 


count of a series of investigations whi 
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Hines 1932 Okla 


This biography of Gov 





Alfalfa Bill By Gordon 


homa City: Oklahoma Press. 


ernor Murray, editor, lawyer, colonist, crusader, poli 
tician, and student, is concerned primarily with his 
political career and is written with a directness 

gusto that befits so colorful a personalit It will be 


Oklal Mma, unies 


outside of 
in mid-western politics 


of but limited 
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keen interest 

Owen D. Young. By Ida M. Tarbel 1932. New 
York: The Macmillan Company \ fair renerous 
portion of Miss Tarbell’s biography of Owen D. Young 
1S happily, devoted to his legal careet! ' mnportant 
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iversit that fall entered 


Though compelled to earn his 





he col ted the three-year course in two 
A oT ted cum laude. As class orator 
| mal Honor, and the oration, which 
vs an acute moral sense and an 
Shortly after ¢ luation he entered the law office 
rles H. 7 f Boston, a young lawyer with 
rmous practice Despite the demands on the 
Lwyt he continued for eight years to 
in the Boston University Law School on Prac- 
1 Pleadis ind would open his lectures with 
widely 1oted aphorism 
The law ld up its reason to no man who 
: he pa study its history.” 
ne of many clients was the firm of Stone 
ster, al t was through advising them that 
ciate be 1 powerful figure in the field of 
itilities ine of his former associates makes 
teresting sis of Owen D. Young, the lawyer : 
lwen ¥ would get at the root of a complicated case 
accurately than any other man I have 
W H urceful in argument, leaning always 
pror i not get angry. He held that lawyers 
1 the duty of istment to clients. He is a man of abso- 
tegrity, | rinciples, resourceful, unusual power of 
ana a I th of yiew 
In 1913 1 k over the law department of the 
ral Electric Company and also became vice presi- 
n charge of policy. From that date on the book 
concerned w Owen D. Young the industrialist, 
: nternati nancier, and the educator. The biog- 
E y is higl interesting in that throughout it all 
i s the eve scinating panorama of the unfolding 
4 creat noble mind 
Sir Wal tt. By John Buchan. 1932. New 
rk: Coward-McCann, Inc.—We all, and rightly so, 
11 ilter Scott only as a great novelist, 
in this, centenary year, it is interesting to 
call that he was also a lawyer, and that the study 
f the law v ne of the main educative influences 
d his life 
Scott « to contact with the law early in life, 
in one f or another retained this association 


greater portion of his life. When not 


hi ftee entered upon an apprenticeship in his 

: ither’s law office. His duties consisted largely of 
‘ pying endless legal documents and it was then, we 
; re told, he veloped the remarkable speed in writ- 
: g which s him in such good stead when he was 
: iring out immortal novels. But he soon re- 
turned to « ge and was called to the Bar as an 

: lvocate. W his practice was never extensive, he 
vas counted a good lawyer, and was made a Curator 
the fa Advocates Library. From practice he 

ssed to the Clerkship of Sessions, and later refused 

ludgeship he had sought upon learning that a friend 


lifications desired the post. 


His 1 s, as all know, contain passages that 
ly a lawyer could have penned,’ and he, no doubt, 
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Pleydell say, while showing Mr. Mannering his library, 
rich in the classics: 

“These,” said Pleydell, “are my tools of trade. A lawyer 
without history or literature is a mechanic, a mere working 
mason; if he possesses some knowledge of these, he may ven 
ture to call himself an architect.”” 

Buchan’s biography is concerned almost entirely 
with interpreting Scott as a novelist, and as such it is 
of unflagging interest; to lawyers its appeal must lie 
in an interest in a great novelist and not in a fellow 
lawyer. JosepH How.anp COoLLins. 

New York City. 


Prostitution and Its Repression in New York City, 
1900-1931, by Willoughby Cyrus Waterman. 1932. 
New York: Columbia University Press, Pp. 5,+-164. 
Doctor Waterman summarizes in this brief but 
thorough study the changes in law and the effects 
of their administration in dealing with prostitution 
in New York City during the thirty year period 
ending with 1931. He presents the thesis that ef- 
fective action against this form of crime results for 
the most part from efforts of organized citizens 
rather than police and court officials. The meta 
morphosis from the open brothel and tolerated area 
to the furtive resort cloaking itself under the guise 
of legitimate amusement is traced. As prostitution 
has been attacked by various laws it has made new 
adaptations in order to continue making profits. 

Doctor Waterman concludes that laws dealing 
with prostitution “have been and to a very large 
degree still are considered by the public in a some- 
what different light than are the other provisions 
of the Penal and Criminal Codes. This is due to 
the relative newness of the idea that prostitution 
repression is a desirable element of public policy. 
Until the enforcement of this policy becomes an 
accepted part of the habitual task of both police and 
courts any withdrawal of the pressure of organized 
public opinion will be followed by laxity of enforce- 
ment and a consequent increased volume of prosti- 
tution.” 

The book provides evidence to support the po- 
sition that segregation has not been found prac- 
ticable in New York. This makes the study es- 
pecially valuable at present when there appears to 
be a more general tendency than has been noted for 
some years past to regard segregation as a solution 
to the problem of prostitution. 

Ample foot note references make possible a 
short bibliography and a brief index. 

Cuartes E. Miner. 

Committee of Fifteen, 

Chicago. 

A learned correspondent, Charles LeRoy 
Brown of the Chicago bar, calls our attention to a 
sermon delivered by the Rev. Sydney Smith in 
1824, on “The Judge that Smites Contrary to the 
Law,” on an occasion when there were present in 
this famous clergyman’s congregation two justices 
of the King’s Bench, come to town for assize week. 
The following is a quotation: 

“The most obvious and important use of this 
perfect Justice is, that it makes nations safe: under 
common circumstances, the institutions of Justice 
seem to have little or no bearing upon the safety 
and security of a country, but in periods of real 


2. Guy Mannering. 
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Leading Articles in Current 


Legal Periodicals 

November Seattle, Wash ) 
iture Rent for Damages Against a 
Bar 1 Receiver of an Insolvent Tenant 
Leased Premises; Measure of Dam- 
rships, by Norman M. Littell; 
Powe ary Over Admittance to the Bar, 
¢ American Law Institute’s Restate- 
ts with Annotations to the Wash- 


de el ber Ky ( xville, Tenn y— 
Societ I Roscoe Pound; The 
as. C. Trabue; Do 
Hig t rds for Admission to the Bar? by 

May the Standards of Our Bar Be 


mber (Madison, Wis.)—The 


Corre aw | omics and Ethics, by John 
Judicial Administration of 
i \ N. P. Feinsinger; Non-Religious 
I " 
v, Januar Chicago)—The Na 
Aviation Officials: Its Utility and 
Some Legal Aspects of Gasoline 
by John C. Cooper, Jr.; Stand 
\lbert Langeluttig ; Compul 
\ George W. Ball 
Northport, N. \ Statement by 
f the Voluntary Committee of 
I by Ralph Straub; Right of 


seph T. Buxton, Jr.; 


Restraint of Sale under Power in 
Berto Rogers 

f January Cambridge, Mass.) 

irt Adjudicatior \ Study of Modi 
by Malcolm P. Sharp; Applica- 
dulent Conveyance Act, by James 
M g e Relati { Criminal Statutes to 

M 

January (Phila 
ition of Interstate Commerce, and 

, St tior Intergovernmental Relations 
Brown; Forfeiture Conditions in Wills 
sity for tine Probate. |! Edwin C. Goddard: Life 
tulat the Draftsman (Part 


v, February ( Phila- 


P ll Faith and Credit” Clause, by Edward 
Effect of Insolvency on Bank Deposits, 
» + surance Trusts: A Recapitulation for 
it | I line | *hillins 
illips. 
January (Los Angeles, 
) ge Sheldon D. Elhott 
Januar Lexington, Ky.)—The 
i iv titute’s Restatement f the Law of Torts 
ate wit tucky Decisions. by Andrew J. Russell; 
Public Utility Rate Contracts, by Louis 
Making and Stare Decisis, by F. R. Au 
\ Law Institute’s Restatement of the Law 
ntracts A ted with Kentucky Decisions (Continued), 
Februar \ustin, Tex.)—Action, 
eo! f the Action in Texas, by W 
Keet gal Aspect of Amalgamation in Louisi- 
Spiller Daggett; The Texas Court of Crim 
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California Law Review, January (Berkeley, Cal.)— Wai 
ver and Estoppel in Insurance Law—The Agency Problems, 
by Stephen I. Langmaid; The Origin and Jurisdiction of the 
Municipal Courts in California, by Alden Ames. 

Illinois Law Review, February (Chicago)—Studies in 
Foreclosures in Cook County: II. Foreclosure Methods and 
Redemption, by Homer F, Carey, John W. Brabner-Smith, 
George R. Sullivan; Thomas Jefferson and Blackstone’s Com- 
mentaries, by Julian S. Waterman. 

American Journal of International Law, January (Wash 
ington, D. C.)—The Boycott in Foreign Affairs, by C. C. Hyde 
and Louis B. Wehle; The Eleventh Year of the Permanent 
Court of International Justice, by Manley O. Hudson; The 
Meaning of the Pact of Paris, by Quincy Wright; The Ger 
man-Mexican Claims Commission, by A. H. Feller; Etienne 
Dolet on the Functions of the Ambassador, 1541 

Yale Law Journal, January (New Haven, Conn.)—State 
Jurisdiction to Impose Taxes, by Henry Rottschaefer; “Sub 
stance” and “Procedure” in the Conflict of Laws, by Walter 
Wheeler Cook; Exoneration Clauses in Trust Instruments, by 
Henry A. Shinn; The English New Procedure, by D. J 
Llewelyn Davies. 

Minnesota Law Review, January (Minneapolis)—The Na 
ture of the Income Tax, by Robert C. Brown; The Shifting 
Basis of Jurisdiction, by G. W. C. Ross; The Application of 
State Workmen’s Compensation Laws to Public Employees 
and Officers, by Edwin O. Stene. 

Minnesota Law Review, February (Minneapolis )—Cor 
porate Reorganization: Equity vs. Bankruptcy, by Thomas Clif 
ford Billig; Jurisdiction over Foreign Corporations, by Paul 
E. Farrier. 

Commercial Law Journal, February (Chicago)—Concilia 
tion of Legal Controversies by Counsel, by James I. Ellman; 
Henry Clay on Bankruptcy, by Herbert U. Feibelman; A 
Plea for Abolition of State Banks, by Hunter A. Gibbes; The 
Annual Convention, 

The Bar Examiner, February (Denver, Col.)—Admis- 
sion Problems, by Alfred L. Bartlett; Bar Examiner Portraits 

Wilber F. Denious; A Study of Ohio Bar Examinations, by 
Malcolm K, Benadum 

Cornell Law Quarterly, February (Ithaca, N. Y.)—Rati 
fication After Loss in Fire Insurance, by Gustavus H. Robin 
son; The Rise and Fall of Feudal Law, by Charles Sumner 
Lobingier; Statutory Use of the Term “Subject of Action,” 
Il by Carl C. Wheaton. 

Canadian Bar Review, January (Toronto)—The Introduc 
tion of Cabinet Government in Canada, by Norman McL. Rog 
ers; Codification of Private International Law, by M. Olivier 
Jallu; The Selection of Judges, by O. M. Biggar. 

The Journal of Criminal Law and Criminology, Including 
the American Journal of Police Science, January-February 
(Chicago, Ill.) —Medical Science and Criminal Justice, by Oscar 
T. Schultz; The Prosecutor, by Newman F. Baker; Organized 
Predatory Crimes: I. Syndicated Bank Robbery, by R. ( 
Saunders; II. Automobile Thefts, by James E. Bulger: Sen 
tencing Tendencies of Judges, by Frederick J. Gaudet, George 
S. Harris and Charles W. St. John; A Woman’s Reformatory, 
by Janie M. Coggeshall and Alice D. Menken; Fettering De 
vices, by Merle A. Gill; The Diagnosis of Explosions, by 
Augustus H. Gill 

Law Quarterly Review, January (Toronto, Can., The 
Carswell Co.)—The Snail in the Bottle, and Thereafter, by the 
Right Hon. Sir Frederick Pollock; ‘The Legal Mind,’ by Prof 
Sir M. S. Amos; Animus in Roman Law, by Prof. Fritz 
Pringsheim; Francis Bacon's Decisions, by Prof. Sir W. S 
Holdsworth; Delictual Responsibility in the Modern Civil Law, 
by F. P. Walton; ‘Administrative’ Tribunals and the Courts, 
by D. M. Gordon. 


What Courts Can Learn from Commissions 
(Continued from page 144) 


deportation and exclusion cases. Grave injustice has resulted from the 
commitment of this essentially judicial subject to the field of adminis 
trative law. See for example In re Sugano, 40 F. (2d) 961 (Dist. Ct 
Cal., 1930); Whitfield v. Hanges, 222 Fed. 745 (C. C. A. 9th, 1915); 
and United States v. Ju Toy, 198 U. S. 253 (1905), and thereir 
especially the dissent of Mr. Justice Brewer and Mr. Justice Peckhan 
Courts, on the other hand, are unsuited in present facilities and ex 
perience to solution of technical problems of transportation, valuatior 
and the like. In the performance of their assigned duties as reviewing 
tribunals, they ought not substitute their judgment upon facts for that 
of commissions as in Ohio Valley Water Co. v. Ben Avon Borough 
253 U. S. 287 (1920) Courts should not try de nove industrial or 
marine accident cases See the dissenting opinion of r Justice 
Brandeis in Crowell v. Benson, 285 U. S. 22 (19381) 
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BAR ORGANIZATION BY 
RULES 

Another important use to which the in 
herent powers of the courts may be put is 
suggested in a communication on the sub 
ject of an organized Bar in Illinois published 
in the October, 1932, the Illinois 
Bar Journal. The writer, Mr. George B. Gil- 
lespie of Springfield, proposes that an all- 
inclusive organization be created by the Su 
preme Court as a means of carrying out its 
unquestioned authority to regulate admis- 
sions and discipline of members of the Bar. 

That such authority exists in [llinois— 
and also in other States which have the same 
constitutional judiciary provisions—he has 
no doubt. He says: “To me it appears plain 
that the way is clear to accomplish a unified 
sar in Illinois without legislation. My con- 
clusion is that the decision of our Supreme 
Court in In Re Day points the way. In that 
case it was held that it is the exclusive and 
plenary constitutional power of the Supreme 
Court to regulate the qualifications of mem 
bers of the Bar, prescribe courses of study 
for their admission and exercise disciplinary 
power over them. This_ constitutional 
power carries with it incidental power to se- 
lect such means of accomplishing these ob 
jects as the Court may deem appropriate. 
Rules have been prescribed to some extent 
covering these subjects. They are subject 
to change and enlargement of their scope 
from time to time as may be necessary or 
expedient by the Court. 

“It is unquestionably the desire of the 
Court,” he continues, “to prevent the admis- 
sion of disqualified persons to the Bar and 
to exclude those who fail to meet the ethical 


COURT 


issue of 
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standards necessary to maintain a Bar 
uniformly high standards of ethics and « 
ciency. There is no more appropriate 
of accomplishing this than through a 
form and organized Bar. I have no dou 
that if the members of the Bar should s 
nify to the Court their desire that it shor 
exercise its power to that end, they wot 
find the Court sympathetic with their 
ject. Such organizations have 
fected in some of the States through legis 
tive action.” 

The following paragraph from a rep 
of the Committee on Legal Education of 1 
[llinois Bar Association, published in tl 
same issue, shows that the idea has take: 
strong hold on that body. “We wish to urs 
upon the attention of the members the eno: 
mous advantages, both to the lawyers ind 
vidually and to society as a whole, if the la\ 
yers were more closely and thoroughly o 
ganized. The Committee favors having th 
matter brought to the attention of the Si 
preme Court, which has ample authority 
provide for an all-inclusive Bar organizatio: 
and for its government as a method of regu 
lating the admissions to the Bar and the dis 
cipline of the members of the Bar, who ai 
officers of the Court.” 

That the close relation of the Suprem« 
Court to a unified Bar organization is recog 
nized is shown by the general provision that 
the Bar’s disciplinary decisions shall be sub 
ject to a final appeal to that body, even wher« 
the organization and unification are accom 
plished by legislative act. But it either did 
not occur to the promoters of such organiza 
tions that the thing could be done by the 
Court alone in cooperation with the Bar, o1 
if it did occur, they evidently concluded that 
the legislative method would be more politic 
and less likely to create public opposition. 
The chances are, however, that the idea did 
not occur and that the picture of a State Bar, 
with many other activities admis 
sion and discipline, naturally suggested an 
incorporated organization with broad pow 
ers in numerous fields. 

But such a legislative plan, while appar 


been p 


besides 


ently readily acceptable in various States, 
encountered, as will be recalled, much oppo 
sition in others. The Bars of some of the 
larger States and cities especially, which 


were keenly conscious of their own peculiar 
problems, felt that an enforced legislative 
organization which took in all the members 
of the Bar indiscriminately would result ulti 
mately in control by the less disinterested 
and the less professionally enlightened ele 
























nts. Such elements, it was urged, would 
the task of maintaining high 
ls by proper educational 


ras 
by strict discipline, when 
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pably rei 
fessional standal 


uirements 





essary, increasingly difficult. As the 
rnal of the American Judicature Society 
s it, in t February, 1933, issue, “the 

reasone opposition to the inclusive 


te Bar was founded upon the statement 
cities there are hordes of 


in the larger 

ers wh uld prove beyond persuasion 
would si upon the powers possessed 
the Bar and utilize them for personal 

n, notabl the political field.” 
[t is obvious that a State Bar which is an 
§ the Supreme Court, as far as stand- 
is of ission and _ discipline are 
mecerned, uld be fairly well  pro- 
ected aga destructive’ assaults in that 
lirection of course its other activities, 
hich would naturally be numerous, could 
hardly be ected to any judicial supervi 


uld the Supreme Court be likely 
The question as to what re 
arguments against unified or- 
certain States after the two 
sts above referred to have been 
an organization through the 
f the Supreme Court and the 
Bar is an interesting one. 
that if such a plan of 
reorganization is conceded, the opponents of 
Bar organization in those States might find 
more willing than heretofore to 


ion, nor wi 
attempt 

iains of the 
inization 


major inter¢ 


protected 
cooperati 7 
embers of the 


| quite possible 


it 1S 


themselves 


discuss the atter furthet 
AN YFORTUNATE EVENT 
D1 los ph S \mes, President of the 


lohns Hopkins University, announces that 
the Institute of Law, founded in July, 1928, 
will suspend operations at the end of the cur 
rent academic year. The Institute depended 
largely on gifts for its maintenance and the 

depression has greatly curtailed 
revenue from The trustees of 
the University did not feel able to defray the 


prevailing 


such sources. 


expenses from the general funds of the insti 
tution for another year 
The losing of the Institute, which 


ypened under such auspicious circumstances 





and has been doing an invaluable piece of 
work, will be a most unfortunate event. Its 
efforts have been directed to the improve- 
j ment of the administration of Justice in 
; terms of plans based on ample study and 


facts accurately determined in 


shaped 
: advan experimental changes. The fac- 
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ulty is composed of men who have the confi- 
dence of the profession by reason of their 
achievements in the field of legal scholar- 
ship, and the early results of their labors 
have served to vindicate the plan and pur- 
pose of the Institute. Under their capable 
guidance, it had taken its place as a unique 
and seemingly indispensable agency in the 
field of legal improvement. 

Some slight consolation is afforded by 
the fact that the New York branch of the 
Institute’s work will continue without inter 
ruption, due to the continued cooperation of 
a group of New York lawyers who have been 
working with the University on this project 
since the beginning. 

President Ames speaks of the suspen 
sion and not the abandonment of the under- 
taking. All must echo the hope of the Balti- 
more Morning Sun that “such will prove to 
be the case and that the suspension will be 
brief.” 


ASSOCIATION'S RADIO PROGRAMS 


rhe series of radio programs, which is being pre- 
sented by the American Bar Association, was opened 
by Clarence E. Martin on I‘ebruary 12 with an ad- 
“The American Bar, Its Leaders and Its 
Present Aims.” Mr. Martin was introduced by Colonel 
William J. Donovan of New York and following his 
address he answered several questions in reference to 
the law’s delay. This question and answer period will 
be part of most of the ensuing programs and will be 
handled by Mr. John Kirkland Clark, Chairman of the 
Section of Legal Education and Admissions to the Bar 
of the American Bar Association. 

A very wide interest has been displayed in these 
radio programs, One hundred and fifty thousand 
copies of the announcement leaflet have been sent out, 
and the press has everywhere co-operated in giving the 
series publicity. President Martin’s address was fol 
lowed by Dean Roscoe Pound on February 19, who 
spoke on “Training for the Bar,” and on February 26 
by Mr. james Grafton Rogers, Assistant Secretary of 
State, who was interviewed by a young man seeking 
to decide whether he should become a lawyer. 

Addresses which are scheduled for the near future 
are as follows: 

March 5—The Lawyer's Influence on Public 
Opinion, Judge Samuel Seabury, Counsel, New York 
City Investigation Committee. 

March 12—Pitfalls Along the Legal 
Road, John Kirkland Clark, Chairman, 
Legal Education and Admissions to the 
\merican Bar Association. 

March 19—Should the Public Distrust a Lawyer? 
John H. Wigmore, Dean Emeritus, Northwestern Uni- 
versity Law School. 

March 26—The Lawyer and Business, Silas H. 
Strawn, former President of the American Bar Asso- 
ciation and of the United States Chamber of Com 
merce 

These are given on Sunday evening from 6 to 6:30 
P. M. Eastern Standard Time over the Columbia net- 
work. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


of Guilt under Section 8 of the Food and Drugs Act 
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Search Warrant Redated and Reissued after Expiration of Statutory Limit of Te: 
Days for Execution—Supreme Court’s Jurisdiction to Issue Mandamus to Fed 
eral District Court—Scope of Mann Act in Relation to Woman Who Is Vi 
tim of Violation of That Act—Discretionary Powers of District Court 
in Granting and Revoking Probation Orders—Rule of Stare Decisis 
~ 
Construed and \pplied by the State Courts, etc. 
By EpGAr Bronson TOLMAN* 
Criminal Law—Food and Drugs Act—Misbrand- prohibiting unreasonable variations in the w 
ing—Ascertainable Standard of Guilt— measure or numerical count of the quantit 
The Place of Punctuation in Statutory tents of any package from that marked on the outsid 
Construction and that the test indicated is so indefinite 
Section 8 of the Food and Drugs Act enacting that an ‘ [IX any ascert unable standard of guil 
article of food shall be deemed to be misbranded if the alid definition of a crime 
quantity of the contents be not plainly marked on the out- Overruling this contention, the Court examin 
side of the package in terms of weight, measure or numer- “€ provision tf the statute and conclud 
ical count defines the offense with sufficient certainty to \ct requires the juantity of the conte ain 
satisfy constitutional requirements, and the proviso per- marked in terms of weight, and the provi me! ' 
mitting reasonable variations, tolerances and exemptions as ves administrative authority permitting ASO! 
ie . - ‘ _ - ce Bene 3 she nf ¢f > os 
to small packages, under administrative regulations, is not variations from the hard and fast rule of ict an 
. . . . ; 1 ( ] T nces : > MYLO . I I 
to be construed as establishing tests so indefinite and un- 5 ablishing tolerances and exemptior al 
arlragec accord _ Ee 9 
certain that it fails to fix any ascertainable standard of Packages, in accordance with § 3 
guilt. We are of opinion that the construct 
j ; snon +i nnot be sustained , 
= Fi ee I, mar P : Fleento be put upon the a cannot « ustained 
United states a Daag ' , ot ; ws other considerations aside, the cases cited do I 
Ady. ¢ \p. 94; Sup. Ct. Rep. Vol. 53, p. 42 substantive requirement is that the quantity of the content 
ae . , shal he p nl nd conspicuously marked 
[he appellee was indicted for misbranding sacks all “y ~~ a he uy mare 
° , weight, etc. e construe the proviso simyj i Z 
of corn meal by labeling each sack as containing a ministrative authority to the Secretaries of 
greater quantity by weight thar ctually contained, Agriculture, Commerce and Labor to make rules 
contrary to provisions of the Food and Drugs Act ations et the reas — he egret fron 
° ; ‘ eesl ; } »ct , ¢ le ’ 
© aS » . . = wovidee that rts i oa 2 ast ruie of the a nd taDlisning toleral 
Section 5 of the \ct pl . ~ tha an icle ort od tions as to small packages, in accordance wit . there 
shall be deemed misbranded, This construction avoids the doubt which ot 
ooo ee ee ee - tien ‘og arise as to the constitutional point, and, theref t é 
tents be not plainly and conspicuously marked on the out adopted if reasonably possible We find no 
ainly al picu ) i t me he a Oo require division « he pr 
side of the package in terms of weight, measure, or numer Serene Cr tn ack “0 . uphs = vies - a sf. 
ical count Provided, however, That reasonable variations me power Gi regwation a ry SO Ue ems 
shall be permitted, and tolerances and also exemptions as to We chick or id - pene gag — : 
small packages shall be established by rules and regula babs hag es — — a oe : cle : 
tions made in accordance with the provisions of Section oe 1 . oe NOt Tor the pres 
theee of this Act.” alter the wor or the absence of e after the 
word established nserting the latter 
A motion was made to quash the indictment would read, I reasonable _variatio I ‘ 
upon the grounds that the Act is unconstitutional (1 a 80 bao catablial i ese 
4 ps packages snz D stablis a, D Ss ark eLgu 
for failure to define the offense with certainty and Pun noe “g me - = by rules & ' : 
; , S unctuation marks are no ps ot an a 
hence violates the due process clause of the Fifth the imtent of the law, the court, in construing 
Amendment, and the requirement of the Seventh will disregard th ictuation, or will reput 
Amendment that the accused shall enjoy the right “to oe een we ee ae Oe ee 
‘e a aa the words employed 
be informed of the nature and cause of the accusa : Te 
tion’: and (2) as conflicting with the \rticles of the Che reports ot ongress relating to t 
Constitution which separate the government into legis became the Act question were reterred to and it 


lative, executive and judicial branches 


The district court sustained the motion and dis 


missed the proceedings. On direct appeal the Supreme 
Court reversed the judgment, in opinion by Mr 

Justice SUTHERLAND 
The contention of the appellee was that the pro 
substantively 


viso makes it necessary to read § 8 as 


*Assisted by JAMes L. Homirt 


1 


noted that they indicated that the Senate and 
House Committees agreed that the authorit 

istrative rules and regulations was 
confined to the establishment of tolerances and exemp 


was 








bodies to make 





tions Such reports were thought wit welg 
here however. 
In proper cases, such reports are given cons at 
letermining the meaning of a statute, but 
meaning is doubtful They cannot be resorted t r the 














natural im 


xtr t nstruction 


nstruct t the Act ac- 
. nd the Court stated 
reports in pref- 


struction the statute were 





ubtful, so 
in effort t 
hesitate t 
rts i! pI re t this con 
nstruction ot 
dministration 
eaning, 1s at 


reasons tor 


Act involved an uncon 


slative power was rejected 


to define an 
rged with the ad 
tary rules and 


tolerances and 


iriety and need of 
e for Congress to 
lent and legit 


nt and hardship 


at ter I minute entorce 
ffending against 
t elegate legislative 


entirely valid 


lecisions of this 


)] Mr. | ce STONE and 
concurred in the result 


te, as punctuated, 


ess intended it 


( oner 


ent lefinite to satisty 


> itor General Thacher 
Mr. Yandell Boatner for the 


Crimi! Law—W arrants—Reissuance 

A search warrant is void if not executed within ten 
lays after its date, and it cannot be redated and reissued as 
4 new warrant without a proper finding that probable cause 


existed therefor, at the time of the reissuance. 





iq s \ Op. 226; Sup. Ct. 
Q 

Court dealt with a question as to 

varrant issued by a United 

. ( The ques was raised through 

ssibility Tt vidence obtained by 

warrant, the evidence having 

r oner having been convicted 

: ‘ was issued on July 6, 

; ye ; sufficient affidavit as to the sale of 
i 


1 ‘ ndant Chat warrant was not exe- 
| } ymmissioner’s office 
s changed to July 27, and it was 


ides that the warrant is void if 


nin phises tae fter its date The Gov- 
cali that the warrant could be redated and 
: he regards sa new warrant. The 
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ruling of the district court upholding the legality of the 
search under the reissued warrant was affirmed by the 
circuit court of appeals. On certiorari the judgment 
was reversed, in an opinion by the Cuter JUSTICE. 

In the opinion it is emphasized that the warrant 
must state the particular grounds or probable cause for 
its issue, and the names of persons whose affidavits 
support it 

The proceeding by search warrant is a drastic one 
Its abuse led to the adoption of the Fourth Amendment, and 
this, together with legislation regulating the process, should 
be liberally construed in favor of the individual 

The issue of a second warrant is essentially a new 
proceeding which must have adequate support. The fact 
that it is a second warrant gives the commissioner no privi- 
lege to dispense with the statutory conditions, These can 
not be escaped by describing the action as a reissue. If the 
warrant is the old one, sought to be revived, the proceed 
ing is a nullity, and if it is a new warrant, the commis 
sioner must act accordingly. The statute in terms requires 
him before issuing the warrant to take proof of probable 
cause. This he must do by examining on oath the com 
plainant and his witness and requiring their affidavits or 
depositions. The proof supplied must have appropriate 
relation to the application for the new warrant and must 
speak as of the time of the issue of that warrant. The 
commissioner has no authority to rely on affidavits which 
have sole relation to a different time and have not been 
brought down to date or supplemented so that they can be 
deemed to disclose grounds existing when the new war 
rant is issued. The new. warrant must rest upon a proper 
finding and statement by the commissioner that probable 


cause then exists. That determination, as of that time, 
cannot be left to mere inference or conjecture. The pur 
pose of the statute would be thwarted if by the simple ex 


pedient of redating, without more, the time for the execution 
of a warrant could be extended. 

Applying these principles to the instant case, the war 
rant cannot be sustained. The proceeding for the warrant 
issued on July sixth had terminated and that warrant was 
dead. On the new application of July twenty-seventh the 
commissioner took no proof to show that probable cause 
then existed and he made no finding of probable cause at 
that time. It is impossible by any process of reasoning 
to obscure or alter what he actually did. He simply changed 
the date of the old warrant and it was “thus reissued.” 
Such action was unauthorized. 


Mr. Justice McREYNOLDs concurred in a separate 
opinion. After discussing the facts and the statutory 
provisions, he stated his conclusion that the affidavit on 
which the warrant first issued was not sufficient to 
support its reissuance, even if the commissioner relied 


upon it. Mr. Justice McReyNo tps said, in part: 


Considering the whole statute, and especially the evi 
dent purpose of Congress to protect against unnecessary 
delays and uncertainties, I think no search warrant should 
issue upon an affidavit more than ten days old. After at 
taining that age statements therein cannot properly indicate 
presently existing conditions. In practice the contrary 
view would permit results which the prescribed ten days’ 
limitation was intended to prevent. The disclosed unlawful 
situation is not presumed to continue more than ten days 
after a warrant issues and it seems entirely reasonable to 
conclude that Congress did not intend to sanction a less 
rigid limitation upon the supporting affidavit. 

It follows that the Commissioner’s warrant of July 
twenty-seventh was invalid, even if it be assumed that he 
then actually relied upon the original supporting affidavit 
dated three weeks earlier. 

Mr. Justice Stone and Mr. Justice Carpozo 
were of the opinion that the Commissioner, by redating 
the warrant, in effect issued a new warrant, adequately 
supported by the facts in the affidavit, then before 
him, on which the first warrant had been issued 

The case was argued by Mr. Irving K. Baxter 
for the petitioner, and by Assistant Attorney General 
G. A. Youngquist for the Government. 
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Law—Warrant—Mandamus to Compel 
Issuance 


Criminal 


After an indictment charging a person with a crime has 
been duly returned by a grand jury, it is not within the 
district court’s judicial discretion to refuse to issue a bench 
warrant for the arrest of the person charged with crime, 
when there is no question as to the regularity of the grand 
jury proceedings or as to the sufficiency of the indictment. 

The Supreme Court has jurisdiction to issue a writ of 
mandamus to a district court, even though the case is one 
in respect of which direct appellate jurisdiction is vested 
in the circuit court of appeals. The power to issue the 
writ will not be exercised ordinarily, except where a ques- 
tion of public importance is involved or a question of such 
nature that it is peculiarly appropriate for action by the 
Supreme Court. 


Ex parte United States, Adv. Op. 199; Sup. Ct 
Rep., Vol. 53, p- 129 

In this opinion by Mr. Justice SUTHERLAND, the 
Court discussed its jurisdiction to issue a writ of man- 


damus to a federal district court, and also the function 


of the district court in issuing a bench warrant for 
the arrest of a person indicted for a crime 
It appeared that one Wingert was indicted by the 


grand jury for violation of the United States banking 
laws. No question was raised as to the regularity of 
the grand jury proceeding or as to the sufficiency of 
the indictment. The district judge refused to issue a 
bench warrant for Wingert’s arrest, on application of 
a United States attorney \ rule was issued to show 
cause why the application for f mandamus 
should not be granted to compel the issuance of the 
bench warrant. The return writ set forth that 
the denial of the bench warr: in the discretion 
of the court and hence: mandamus. 
The Court first discussed the questi: 


m of its juris- 
diction to issue the writ, and after a review of decisions 


a writ oO! 
] 


oft the 


was 





not subject t 


on the subject stated its conclusion that it has juris 
diction and that the present case was of such public 
importance as to justify its exerciss Mr. Justict 


SUTHERLAND said: 


The rule deducible from the latter decisions, and which 
we now affirm, is, that this court has full power in its 
discretion to issue the writ of mandamus to a federal 
which 


district court, although the case be one 


respect of 


direct appellate jurisdiction is vested in the circuit court of 
appeals—this court having ultimate discretionary jurisdic 
tion by certiorari—but that sucl wer will be exercised 


only where a question of public importance is involved, or 











where the question is of such a e that it is peculiarly 
appropriate that such action by this uurt should be 
taken. In other words, applicati the writ ordi 
narily must be made to the intermediate appellate court, and 
made to this court as the court of ultimate review only in 
such exceptional cases. That the present case falls within 


the latter discription seems clear. The effect of the refusal 
of the district court to t upon an indictment 
fair upon its face and properly f returned is equiv 
alent to a denial of the absolute right of the 


issue a Warlral 


government, 





as matters stand, to put the accused on trial, since that can 
not be done in his absenc« The statement discloses 
the gravity and public importance of the question. It is 
obvious that if a li attitude should be taken by district 
courts generally, serious interference with the prosecution 
of persons indicted for riminal ffenses might result 
Undoubtedly, upon the theory presented by the govern- 
ment, mandamus is the appropriate medy; and the writ 





may well issue from this court in order to expedite the 
settlement of the important question involved, and, inci 
dentally, in furtherance of the general policy of a prompt 
trial and disposition of criminal cases Accordingly, we 


pass to a consideration of the merits 


In regard to the question whether it was discré 
tionary with the district court to issue the warrant, 





the court pointed out that it rests with the grand 
to determine whether probable cause existed for 
ing the accused to trial, and that refusal to iss 
fell little short of a refusal to permit th 


to be enforced. 


warrant 





It reasonably cannot be doubted that, 
which the indictment is returned, the finding 
ment, fair upon its face, by a properly constituted g 
jury, conclusive determines the existenc: { 
holding the accused to ar 


cause ior the purpose of 





| of the trial court to issue a warrant 
arrest under such circumstances is, in reality and eff 
re:usal to permit the case to come to a hearing upon ¢ 
questions of law or of fact, and falls little short a re 
to permit the enforcement of the law The authority 
ferred upon the trial judge to issue a warrant of a 


indictment does not, under the circumstance 
with it the power to decline 
judicial discretion 


upon an 
disc losed, Carry 
1 
t 


under the g 


11S¢ 
The case was argued by Solicitor Gen 


Mr. 





Francis Bidd 


for the Government, and by 
the respondent 


Criminal Law—Conspiracy—Violation of 
Mann Act 


A woman who consents to transportation in interstate 
commerce for the purpose of engaging in illicit intercourse 
and who is thus the victim of a crime under the Mann Act 
is not guilty of a violation of or participating in a con 
spiracy to violate that Act despite the fact that, in advance 
of the interstate journey for the immoral purpose, she vol 
untarily consented to go on the journey, since the failure 
of the Act to condemn the woman’s participation in the 


transportation is evidence of a legislative policy to leave 
her acquiescence unpunished. 

Ge bardi et l. vs United States, Adv. O 63: Su 
Ct Rep., Vol 53 p 35. 

In this case the Court considered th« ype of tl 


Act in its relation to the woman wh t 
victim of a that Act [The petitioners 
man and woman not then husband and wife, 
dicted and convicted for conspiring to transport the 


violation of 


woman from one state to another for the OSE « 
engaging in sexual intercourse with the man. The 

was evidence that the woman had consented to go ot 
the journey, and that she went voluntarily for tl 
immoral purpose specified. 

Holding that the woman was guilt f no crim¢ 
under the Mann Act, in view of the evidence that she 
had merely acquiesced in the transportation, the Court 
in an opinion by Mr. Justice STONE, reversed th 
conviction. In so ruling emphasis was placed upon th« 
fact that Congress in legislating with reference to th« 
subject had not condemned the woman's juiescence 
although in the great majority of cases such acquies 


cence is necessarily present. The opinion point 
that the evidence did not bring the womial within 
exceptional class alluded to in United States \ 
236, U. S. 140, involving possible violation of the Ac 





by the woman 


The act does not punish the woman for transporting 
herself; it contemplates two persons—one to transport and 


the woman or girl to be transported. For t woman t< 
fall within the ban of the statute she must, at the least 
“aid or assist” someone else in transporting or in pr 

ing transportation for herself. But such aid and assistance 
must, as in the case supposed in United States v. Holt 
supra, 145, be more active than mere agre« t on her 
part to the transportation and its immoral purpose. | 
the statute is drawn to include those cases in which the 
woman consents to her own transportatior Yet it does 

















er, although it violated the terms of his probation. After a brief re- 
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pe rhe es cae - a age cess to permit the petitioner’s counsel to attend, the 

; woninn tammeneetell tn eee court held a summary hearing. The testimony of a 
l la ge punishing those special agent of the Department of Justice was that 

sporter, any more than it has the petitioner had been absent from jail for long 

, liquor was to be re periods from four to over twelve hours; that an order 


had been made permitting him to visit the dentist, but 
' +1 + +} . n " | ] > . *,* 
é ew in had committed that on one occasion the petitioner had been found at 





here, the question whether she his home. Examination of the petitioner showed that 
‘ ’ ; wyiat t . the . 2 . 

. cy to violate it was then con- he had gone home frequently on these occasions to 
Attu t egislative policy of leaving the change his linen, that he had remained there for 
cquies punished, the Court concluded periods of time, on one occasion, up to nearly twelve 

ere was no guilt of a conspiracy hours, listening to the radio in the evening. On this 
showing the district court revoked the probation order, 
t t ssary implication of that policy that and the circuit court of appeals affirmed. On certiorari 
M t | the conspiracy statute came to the ruling was upheld by the Supreme Court. 
‘ the re essari ( ‘ re he . . . 2 . am - a " ° 
arily would be, the In his opinion the Curer Justice described : 
the former mtemplates as an : és . . : : 
aoe tn eich On Geen ino humane purpose of the Probation Act and the broad 
it does not punish, was not auto powers which it confers on the courts to provide that 
shable under the latter. It would flexibility of administration needed to accomplish the 
d that the very passage of the intended purpose. 
thdrawal by the nspiracy statute 
the Mann Act itself confers The Federal Probation Act (March 4, 1925, c. 521, 
sed that tl sent of an un 43 Stat. 1259; U. S. C. Tit. 18, secs. 724-727), confers an 
persot tery with a married person, where authority commensurate with its object. It was designed 
e substantive offense, would to provide a period of grace in order to aid the rehabilita- 
é abettor or a nspirator, compare tion of a penitent offender; to take advantage of an oppor- 
81, 85, or that the acquiescence of tunity for reformation which actual service of the suspended 
nsent would make her a co sentence might make less probable. . . . Probation is thus 
in t mmit statutory rape upon conferred as a privilege and cannot be demanded as a right. 
Comy v. Tyrre 1894) 1 Q. B. 710. It is a matter of favor, not of contract. There is no re 
l tive of this case, is the same quirement that it must be granted on a specified showing. 
re us the woman petitioner has The defendant stands convicted; he faces punishment and 
Act and, we hold, is not guilty of a cannot insist on terms or strike a bargain. To accomplish 
the purpose of the statute, an exceptional degree of flex- 
: wasced in Gea Send ibility in administration is essential. It is necessary to 
—— 1 in the result. individualize each case, to give that careful, humane and 
| ( rgued by Mr. William F. Waugh comprehensive consideration to the particular situation of 
netitior nd bv Assistant Attorney General each offender which would be possible only in the exercise 
os of a broad discretion. The provisions of the Act are 
; adapted to this end. It authorizes courts of original juris- 
diction, when satisfied “that the ends of justice and the 
best interests of the public, as well as the defendant, will 
Criminal Law—Probation of Persons Under Sen- be subserved,” to suspend the imposition or execution of 
tence—Revocation of Probation Order sentence and “to place the defendant upon probation for 
: J ’ such period and upon such terms and conditions as they 
The district courts are vested with broad discretionary may deem best.” 


powers in the granting and revocation of probation orders 
nder the Probation Act, in order to provide that flexibility 
f administration essential to accomplish the humane pur- 
ses of the Act 

There was no abuse of discretion in revoking, after 
summary hearing, a probation order conditioned on the 
iefendant’s conducting himself in all respects as a law- 
abiding citizen, when it appeared that, while serving an- 


The discretion of the court in revoking probation 
orders was thought as broad as that conferred in rela- 
tion to granting them. Whether there has been an 
abuse of discretion is to be determined in accordance 
with familiar principles. 

The question, then, in the case of the revocation of 

probation, is not one of formal procedure either with respect 
to notice or specification of charges or a trial upon charges 





ther sentence, the defendant had abused the liberty granted The question is simply whether there has been an abuse of 
him to leave the jail for a particular purpose. discretion and is to be determined in accordance with fa 
, “a >2 : . miliar principles governing the exercise of judicial dis- 
a uy 1 States, Adv. Op. 231; Sup. Ct cretion. That exercise implies conscientious judgment, not 
4 34 arbitrary action. It takes account of the law and the par 
: . pinion by the Curer TustTiIce dis- ticular circumstances of the case and “is directed by the 
; , ' : ‘ reason and conscience of the judge to a just result.” While 
ng tn r of the district courts to revoke an probation is a matter of grace, the probationer is entitled to 
t [he petitioner was sentenced on fair treatment, and is not to be made the victim of whim or 
lea of guilty to three counts of an indictment; on caprice 
e hrst mprisonment for a year, on the sec- In view of the fact that the petitioner was serv- 
nd t nd on the third to imprisonment for  jng a jail sentence while on probation with respect to 
years last sentence was suspended and the another sentence, the Court expressed the opinion that 
urt grant bation for five years on terms that the 4 breach of the condition of probation had been shown. 
mer 1 rt every three months to the probation ‘G- : ‘ nap 
: - P By its terms, he was to refrain from violation of law 
meer, rett rom any violations Of law with the pos- and “in all respects conduct himself as a law-abiding cit- 
reg , f parking and traffic ordinances, and izen.” As, at the same time that the sentence in question 
ill resp. nduct himself as a law-abiding citizen. was suspended and probation was granted, he was com- 
While petitioner was serving his sentence on mitted to jail upon a distinct sentence, there was also a 
: ee ue ee e condition necessarily implied that he should not be guilty 
rst was brought before the court, by its of conduct inconsistent with obedience to that sentence 





recti estigatior f a report that he had Abuse of the liberty granted him to leave the jail for a 
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Maritime Law—The Jones Act—Searnan’s Right 
ff Action Against Employer for Personal 
Injury—Survival of Right of Action 

Under the Merchant Marine Act of 1920, which gives 

cause of action to a seaman who has suffered personal 
injury through the negligence of his employer, a seaman 
has a cause of action against his employer for negligent 
mission to furnish care or cure. 

Death of a seaman resulting from negligent omission 
to furnish care or cure is death resulting from personal in- 
jury within the meaning of the Act, for which a cause of 
action survives to the seaman’s personal representative. 
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has its source in a relation which is contractual in origin, 
but given the relation, no agreement is competent to abro 
gate the incident lf the failure to give maintenance or 
cure has caused or aggravated an illness, the seaman has 
his right of action for the injury thus done to him, the 
recovery in such circumstances including not only necessary 
expenses, but also compensation for the hurt. . . On the 
other hand, the remedy for the injury ends with his death 
in the absence of a statute continuing it or giving it to 
another for the use of wife or kin. . . Death is a composer 
of strife by the general law of the sea as it was for many 
centuries by the common law of the land. 

[The question then is to what extent the ancient rule 
has been changed by modern statute. Section 33 of the 
Merchant Marine Act of 1920, commonly known as the 
Jones Act , gives a cause of action to the seaman who 
has suffered personal injury through the negligence of his 
employer. For death resulting from such injury it gives 
a cause of action to his personal representative. We are to 
determine whether death resulting from the negligent omis 
sion to furnish care or cure is death from personal injury 
within the meaning of the statute. 


Then was considered and rejected the respondent's 
argument that the statute could not have been intended 
to include breach of a duty of contractual origin, for 
which a sufficient remedy already existed. As to this 
illustrations were cited of cases where an injured party 
has an election to pursue an action for breach of con 
tract or for a tort 

The meaning to be ascribed to the term “personal 
injury’ was then discussed, with the conclusion that 
the Santiago had suffered such injury, within the in- 
tent of the statute 


We are thus brought to the inquiry whether “negli 
gence” and “personal injury” are terms fittingly applied to 
the acts charged to the respondent. The case is helped by 
illustrations Let us suppose the case of a seaman who 
is starved during the voyage in disregard of the duty of 
maintenance with the result that his health is permanently 
impaired. There is little doubt that in the common speech 
of men he would be said to have suffered a personal in 
jury, just as much as a child in an orphan’s home who has 
been wronged in the same way. .. Let us suppose the case 
of a seaman slightly wounded through his own fault, but 
suffering grievous hurt thereafter as a consequence of 
septic poisoning brought about by lack of treatment. The 
common speech of men would give a like description to the 
wrong that he had suffered. The failure to provide main- 
tenance or cure may be a personal injury or something 
else according to the consequences. If the seaman has 
been able to procure his maintenance and cure out of his 
own or his friends’ money, his remedy is for the outlay, 
but personal injury there is none. If the default of the 
vessel and its officers has impaired his bodily or mental 
health, the damage to mind or body is none the less a 
personal injury because he may be free at his election 
to plead it in a different count 

* * 


We are told, however, that the personal injury from 
negligence covered by the statute must be given a narrow 
content, excluding starvation and malpractice, because for 
starvation and malpractice the seaman without an enabling 
act had a sufficient remedy before. The seaman may indeed 
have had such a remedy, but his personal representative 
had none if the wrong resulted in his death. While the 
seaman was still alive, his cause of action for personal in 
jury created by the statute may have overlapped his cause 
of action for breach of the maritime duty of maintenance 
and cure, just as it may have overlapped his cause of action 
for injury caused through an unseaworthy ship In such 
circumstances it was his privilege, in so far as the causes of 
action covered the same ground, to sue indifferently on any 
one of them. The overlapping is no reason for denying 
to the words of the statute the breadth of meaning and 
operation that would normally belong to them, at all 
events when a consequence of the denial is to withhold 
any remedy whatever from dependent next of kin A 
double remedy during life is not without a rational office 
if the effect of the duplication is to earry the remedy for 
ward for others after death. The argument for the re 
spondent imputes to the lawmakers a subtlety of discrim 

vation which they would probably disclaim. There was to 
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be a remedy for the personal representative if the seaman 
was killed by the negligent omission to place a cover over 
a hatchway or to keep the rigging safe and sound. There 
was to be none, we are told, if he was killed for lack of 
lut 


food or medicine, though the one duty equally with the 
other was attached by law to the relation. This court has 
held that the act is to be liberally construed in aid of its 


beneficent purpose to give protection to the seaman and 


to those dependent on his earnings assault by one 
member of the crew upon another with a view to hurrying 
up the work has been brought ithin the category of 





“negligence,” and hence in a suit against the owner be 
proaching the decision 


comes an actionable wrong Ap 
of this case in a like spirit of liberality, we put aside 
many of the refinements of construction that a different 








spirit might approve. The failure to furnisl re 
personal injury actionable at the suit of the seaman dur 
life, and at the suit of his personal representative now 


he is dead 

In conclusion, the Court pointed out that the 1 
granted to seamen by Congress is not confined | 
same limits nor measured by the same standards 
legal duty which were laid down in the statutes 
lating to injuries sustained by employees 
riers 
sued by Mr. Basil O'Connor 


The case Was r 
| by Mr. George W. Bett 


the petititoner, an 
the respondent 


THE OIL CASES AND THE PUBLIC INTEREST—II 


Intellectual Gymnastics to Which Courts Ha 


ve Resorted to Obtain Needed Resu 


1 


ts with 


out Adopting Theory of Paramount State Interest in Conservation and Utilization 


of Oil and Gas Deposits 
ness Is Not 


Is the Supreme Court’s Decision That the Oil Busi 
\ffected with a Public Interest Unchangeable?—The 


Question of Military Force in Such Controversies Now Defin 
itely Settled, etc.* 


By ANDREW 


A. BRUCE 


rofessor in the Law School of Northwestern University 


HE theory of a paramount state interest in the 

conservation and proper utilization of its oil and 

gas deposits would save many judicial intellectual 
feats of gymnastics. /n the Champlin case,”" in ordet 
to overcome the objection to a legislative control of 
the price and of the marketing involved, the courts 
adopted the theory that proration was necessary to 
prevent the waste of the gas and that the gas had to 
be preserved and properly utilized in order to extract 
all of the oil from the bed or area. This theory really 
involved the recognition of a paramount state interest in 
the proper utilization of all of its resources, and this 
theory of state interest is especially necessary to meet 
the problem in Texas where not only does the rule of 
title to oil and gas in place apply but the necessity of the 
proper utilization of the gas supply which is present 
throughout the whole of an oil area is not so apparent 
There the value of the gas in the abstracting and rais 
ing of the oil is but little and it is claimed by the geo- 
logical experts that the source of pressure is much fur 
ther removed. In Texas it was shown by proof that 
as far as the oil deposits in the common area were con 
cerned the gas was of but little importance and another 
theory had to be evolved. There was claimed that 
northeast of the deposits was a great lake or under 
ground sea, that the waters of this lake pressed upon 
the oil and forced it from the vices and ultimately 


c | ] f ] tlic -e 
from the wells, a theory indeed lraulic pressure 
*This is the second an nal installment n article by Professor 
Bruce The first was printe n the 3 issue of the Jour 
Nal, pages 82-86 incl 
" (1921) 52 S 


{ iN 
28 13 Mining and Metallurg 44 Gas Journal 54 


lt was argued that for the proper preservation of th 

oil deposits and the utilization and extracting from the 
crevices or sand particles of all of the oil this hydraulic 
pressure had to be properly utilized and made to spread 
uniformly over the whole area ; that if too much oil wa 

suddenly drawn from one well or from one area the 
water would rush in in streams, rivers and rivy 
would form islands or small oil areas, which would 
ultimately be left behind the general flood and having 
the pressure behind them removed would be isolate: 
and their utilization made impossible or extremely diffi 

cult. It is an interesting theory [he theory of 
a great invasion or a great advance, just as the nortl 

ern hordes of the dark ages pushed the western tribe 

before them and drove them to overrun Europe, so this 
great army of water is driving the oil before it. Just 
however, as the northern hordes did not always ad 





] 


vance in unison and with a steady front, but by turning 
into different channels left countries, such as Rou 
mania, untouched and as high and dry islands behind 
them, so this great army of water may be induced by 
the unwise pumping of oil to advance in streams or 
rivers and to leave isolated areas behind it. It is in 
sisted that the state, for the benefit of th property 
owners and of the possible isolated islands can insist 
upon a steady and a uniform advance. We may asl 
the question, if a property owner owns all of the oil 


in place and the state has no interest of its own, has 
not the owner the title to the power in place or wate 
yressure in plac also? Sooner or later the courts will 
ave to adopt the theory of the paramount right of the 
state and of the state’s inherent right of self 
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INTEREST—II 


PUBLIC 


the state troops that the State, for its own sake and for 
its own protection, had the right to settle the contro- 
versies and insure order.’ 

Most of the courts have adopted an almost com- 
plete analogy to animals ferae naturae and we believe 
that the solution to the problems lies in the complete 
adoption of this theory which, when properly under- 
recognizes an ultimate holding in trust by the 
State and the correlative right of regulation of out 
put and use and reduction to individual ownership. It 
is true that the Supreme Court of the United States in 
the case of Ohio Oil Company v. Indiana," in affirming 
an opinion and sustaining the language of the Supreme 
Court of Indiana, though admitting an analogy sought 
to draw a distinction between oil and gas and wild 
animals. It is true that it says that “in things ferae 
naturae all are endowed with the power of seeking to 
reduce a portion of the public property to the domain 
of private ownership by reducing them to possession. 
In the case of natural gas and oil no such right exists 
in the public. In the one, as the public are the 
owners, everyone may be absolutely prevented from 
seeking to reduce to possession. On the other 
hand, as to gas and oil, the surface proprietors within 
the gas field all have the right to reduce to possession 
the gas and oil beneath. They could not be absolutely 
deprived of this right which belongs to them without 
the taking of private property.”** Yet in the same 
sustains a decision of the Supreme Court of 


stood. 


case it 

87. Bruce, Cooley, Constitutional Law (4th Ed.) 299 

88. 177 U. S. 190 

39. “In the case of Peterson v 
67, the Court said 

“If the analogy between an’mals ferae naturae and mineral deposits 

oil and gas, stated by the Pennsylvania court and adopted by the 
Indians court, instead of simply establishing a similarity of relation, 
proved the identity of the two things, there would be an end of the case 
This folle because things which are ferae naturae belong to the ‘nega 
tive conamenite? in other words, are public things subject to the abso- 
lute control ot the state, which, although it allows them to be reduced 
to possession, mav at its will not only regulate. but wholly forbid. their 
future taking. Geer v. Connecticut, 161 S., 610, 526, 40 L. Ed. 
793, 795, 16 S. Ct. 600 But whilst there is an analogy between animals 
ferae naturae and the moving deposits of oil and natural gas, there is 
not identity between them. Thus, the owner of land has the exclusive 
right on his property to reduce the game there found to possession, 
just as the owner of the soil has the exclusive right to reduce to pos 
session the deposits of natural gas follow game when it passes from 
his property; so, also, the owner may not follow the natural gas when 
it shifts from beneath his own to the property of someone else within 
the gas field. It being true as ta both animals ferae naturae and gas 
and oil, therefore, that whilst the right to apepegens and become the 


(2d) 
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owner exists, proprietorship does not take being until the particular 
subjects of the right become property by being reduced to actual pos 
session. The identity, however, is for many reasons wanting. In things 


ferae naturae all are endowed with the power of secking to reduce a 
portion of the public property to domain of private ownership by re 
ducing them to possession. In the case of natural gas and oil no such 
rights exists in the public It i4 vested only in the owners in fee of 
the surface of the earth within the area of the gas field. This differ 
ence points at once to the distinction between the power which the law 
maker may exercise as to the two. In the one, as the public are the 
owners, divesting of property under such a condition can be conceived, 
because the public are the owners, and the enacting by the state of a 
law as to the public ownership is but the discharge of the governmental 
trust resting in the state as to property of that character. Geer « 
Connecticut, 161 U. S. 519, 525, 40 lL. Ed. 798, 795, 16 S. Ct. 609. 
On the other hand, as to gas and oil the surface proprietors within 
the gas field all have the right to reduce to possession the gas and o1 
beneath They could not be absolutely deprived of this right which 
belongs to them without a taking of private property. But there is a 
co-equal right in them all to take from a common source of supply the 
two substances which in the nature of things are united, though sep 
arate. It follows from the essence of their right and from the situation 
as to which it can be exerted, that the use by one of his 
power to seek to convert a part of the common fund to actual possession 
may result in an undue proportion being attributed to one of the pos- 
of the right to the detriment of the others, or by waste by one 
r more to the annihilation of the rights of the remainder. Hence, it is 
that the legislative power, from the peculiar nature of the right and 
the objects upon which it is to be exerted, can be manifested for the 
purpose of protecting all the collective owners, by securing a just dis- 
tribution, to arise from the enjoyment, by them, of their privilege to 
reduce to possession, and to reach the like end by preventing waste 
[his necessarily implied legislative authority is borne out bv the analogy 
suggested by things ferae naturae, which it is unquestioned the legislature 
has the authority to forbid all from taking, in order to protect then 
from undue destruction, so that the right of the common owners, the 
possession, may be ultimately efficaciously enjoyed 
Viewed statute to protect or to prevent the waste of the 
common property surface owners, the law of the state of Indiana 
which is here attacked because it is asserted that it divested private 
roperty without due compensation, in substance, is a statute protecting 
private property and preventing it from being taken by one of the com 
wners without regard to the enjoyment of the others.” 
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tion whether there was a riot or an insurrection or a 
breach of the peace, or whether troops should be called 
for the Governor, and the courts will not 
his discretion and will not inquire 
whether or not the facts justify it.” It repudiated the 
that the “in addition to this unques- 
tioned power” has the “stupendous one asserted here, 


out is solely 
interefere with 


idea Governor 
the power by proclamation to set aside the laws and 
institute a military government in place of a civil, a 
power not only not granted but forbidden to the Gov 
ernor of Texas by its Constitution.” It held, in short, 
that though the Governor could call out the troops, 
parade them as he pleased and give them all the “set- 
ting up” exercises that he desired, he could not use 
those troops for the purposes of destroying rights of 
liberty and of property and put a territory under mar- 
tial law when the courts were in operation and cap- 
able of “The reason for martial law,” 
the “is the necessity to rehabilitate the 
courts, not to destroy them or to usurp their powers.” 

Although indeed in the opinion of Judge Hutche 
son it is admitted that in the cases of Re Moyer* and 
Shortall,*’ the doctrine had been 
announced that civil emergencies requiring the calling 
out of troops may be declared to be a state cf war 
and a military government may then ensue, it, chose 
to follow the reasoning and holding of the Supreme 
Court of Kentucky in the case of Franks v. Smith™ 
that “It must nevertheless be kept in mind that in his 
exercise (of the power to call out troops ) the governor 
acts in his capacity as a civil officer of the state and 
not as commander in chief of its army. As the chief 
civil the State he calls out and must 
direct in accordance with law the movements and op- 
erations of the military ‘The military shall 
all times and in all cases in strict subordination 
2? of 


functioning 


court said, 


Commonwealth v 


magistrate of 


forces. 
be at 
to the civil power.’ It is so written in Section 22 
the Bill of Rights. We have not and cannot have in 
this state a military force that is not and will not be 
subordinate to the civil authorities. Ours is a govern 
ment of civil, not military forces. The militia in active 
service and in every emergency that arises in such 
service is subordinate to the civil power. The soldier 
and the citizen stand alike under the law. Both must 
obey its commands and be obedient to its mandates.’ ” 

This was a healthy conclusion and a healthy deci- 
sion. Certainly it was in accord with the dictum of 
the majority of the court in the case of Ex parte Milli 
gan*? which was uttered during the existence of an 
actual state of war and in a case where actual sedition 
and trading with the enemy was charged. It was 
emphasized even by the four dissenting judges in that 
case who merely dissented on the ground “that when 
the nation is involved in war, and some portions of the 
country are invaded, and all are exposed to invasion, 
it is within the power of Congress to determine in 
what states or districts such great and imminent pub 
lic danger exists as justifies the authorization of mil 
tary tribunals for the trial of crimes and offenses 
against the discipline and security of the army, or 
against the public safety.” War and insurrection in- 
deed and war and insurrection alone were deemed to 
justify military action. 

Certainly it was in accord with the holding of the 
North Dakota District Judge William V. Nuessle who 
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in issuing an injunction restraining the Governor and 
the Military Forces of the State of North Dakota 
from taking possession of the nite coal mines dur 
ing the national coal strike of 1 stated, “As I read 
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prisoners kept in jail whom the ederal Courts have 
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When these matters indeed are of state cogni 
zance merely there is always a matter of great em 
barrassment. The Governor is the commander of the 
militia and it is the province « soldier to obey 
orders. Also as a last resort the militia can be called 
out to enforce court orders urt decrees Sut 
what if those orders are against the militia itself? W« 
can conceive indeed of a conflict between the sheriff’s 
posse and the state militia (he danger of such a 
contest should never be run.™ 

There can be no doubt of the public policy of 
America. Or that it has alwavs been our intention 
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AMERICAN LAWYERS AS INTERNATIONAL 
ARBITRATORS 


Part d by American Jurists in Settlement of International Disputes—Mem 
f the d States Supreme Court Lead in Acting as Arbitrators—Chief Justice 
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been asked by foreign governments to settle their 
disputes. But undoubtedly the outstanding ex- 
amples of American jurists acting as international 
arbitrators are to be found in the settlement of 
troubling questions growing out of the late World 
War. Perhaps the first instance was when Walker 
D. Hines, of New York City, on January 8, 1921, 
rendered an award as sole arbitrator in a dispute 
between France and Germany over certain river 
shipping delivered by the latter under Article 357 
of the Treaty of Versailles. That article provided 
that the arbitrator or arbitrators should be ap- 
pointed by the United States. About the same time 
Roland W. Boyden, of Boston, acted informally in 
several sharp controversies which were settled by 
adopting his recommendations privately expressed 
while he was American unofficial observer before 
the Reparation Commission. 

American lawyers have also been chosen to 
serve as members of the World Court, although the 
United States has never become a party to the 
court. John Bassett Moore was the first of these, 
followed by Charles Evans Hughes and now by 
Frank B. Kellogg. 

Under their treaties ending the World War, the 
various allied governments were entitled to enforce 
certain pecuniary claims against Germany and her 
allies, Austria, Hungary, and Bulgaria, and as a 
result various arbitral tribunals were established to 
adjudicate and settle by arbitration many thousands 
of claims for damages and disputed debts, involv- 
ing several billions of dollars. As is well known, 
the Government of the United States refused 
to ratify the Treaty of Versailles and, on August 
25, 1921, signed a separate treaty with Germany, 
known as the Treaty of Berlin, and in the same year 
signed separate treaties of similar character with 
Austria and with Hungary. 

Under the Treaty of Berlin, which became ef 
fective November 11, 1921, the United States was 
granted the right to compensation from Germany 
in claims of her own and of her nationals of the 
character covered by the Treaty of Versailles; and 
by an executive agreement signed on August 10, 
1922, the United States and Germany arranged to 
set up what is known as the Mixed Claims Com- 
mission, United States and Germany. This com- 
mission was given full power to determine the 
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financial obligations of Germat inder the treaty 
and in doing so to settle the claims of Americat 
nationals and the United States Government fot 


losses, caused by Germany or acts for which she 


was responsible under ’ aty 
ning of the World War, on July 31, 1914, to its off 
cial end on July 2, 1921, including the neutrality 


period prior to our declaratio1 the existence of! 
state ot war on April 6, 1917 he private cl 
were not limited to loss, damag* wr destruction o 
property owned by individual American nationals 


nor to debts owing to them by German nationals o1 


the German Government. but included losses if 
fered by any corporation or association in which 
American citizens had a finat interest 

When this commission created Germany 
suggested that an American jurist be named as 


aA 
| mpire. Since there were to be two national Com 


missioners, One appointed | Germany and the 
other by the United States, and the decisions were 
to be final and binding on both governments, that 
meant that if the German and American Commis 
sioners should disagree on the question of Ger 


many’s liability in any case, or even on a question 
of procedure or in an interlocutory matter, the 
American citizen chosen to act as Umpire would 


have final jurisdiction and neither Germany nor the 
United States could appeal from his decision. Get 


many was, therefore, placing implicit faith in the 


fairness and integrity of the American who was to 
be chosen as Umpire ith such great power 

The first Umpire of the Mixed Claims Commis 
sion was the late William R. Day, an Associate 


Justice of the Supreme Court He was appointed 


shortly before the first meeting of the Commission, 


held on October 9, 1922. Soon afterward he re 

tired from the Supreme Court, having reached the 

statutory age of 70; and after participating in only 

the first two meetings of the Commission he re 

signed on May 15, 1923, on account of his rapidly 
| 


\ few \ 1e€ died 


eks late 


failing health e 

In the meantime, Judge Edwin B. Parker, a dis 
tinguished lawyer of Houston, Texas, and New 
York City, had served as American Commissionet 
He was appointed to succeed Justice Day, and 


served as Umpire for over six years, until his death 
on October 30, 1929 Honorable Chandler P \n 
derson, a noted expert in international law and in 
ternational affairs, of New York and Washington, 
succeeded him as American Commissioner and has 


with his German colleague, Dr. Kiesselbach, decided 


nearly all of the individual claims as well as pai 
ticipating in the formulation of administrative de 
cisions affecting large groups of cases. Dr. Kiessel 
bach has served as German Commissioner through 
out the life of the Commission For some years 
now he has served also as President (Chief Justice) 
of the Hanseatic Supreme Court, seated at Ham 
burg, a fitting recognition of his long record of 
ability as a lawyer 

Judge Parker during the war was Priorities 
Commissioner of the War Industries Board After 
the armistice he served as Chairman of the United 
States Liquidation Commission, in Europe The 
other two members of this liquidation commission 
were Gen. ( Dawes and former Senator 
Henry F. Hollis, of New Hampshire They ad 
$1,600,000,000 in claims, for 


supplies and services, between the United States 


“1 ’ 
harles G 


justed approximately 
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and the nations a sociated with het 


they had the task of disposing of tl 





quantities of expended munitions 
supplies which the United States had 


Which wel 1O 1OnLeT necaYed tnere 





ceased with the armistice of Novembe1 l 
is when he as testifying, exp! 
fending the ork of this liquidat 
betore a Congressional Committee 
il expenditures that General D rave 
ince to the picturesque expression s erally 
ociated with him, “Hell’n Maria 
When Mr. Justice Day resigned a ’ 
the spring of 1923 Judge Parker’s abilit nd re 
tation for fair-dealing were so well n 1 
responsible officials of the United Stat ind 
many that he was the choice of bot 
to serve as Justice Day's successo! 
liately upon becoming 
Parker set about the task of th 
rules for the government of the 
law of the case, as it were, and in f 
ministrative decisions the principles ws expres 
which thereafter controlled the acti tne ¢ 
mission in its individual consideration a lisp 
tion of over 20,000 claims. These guid 
which substituted judicial detern 
frequently employed rule of political « edi 
the settlement of international disput: ere recog 
nized as eminently fair by both the ernment 
concerned ; in fact, many of them have been usé¢ 
the basis for rules of decision adopt ther 1 
ternational commissions Italy, 1 tance, | 
certain claims against Germany ¢ 
horter period when she was a neutt efore 
entered the world conflict, and in tl ri t 
of the rules governing the treatment eutt 
ity claims many of the principle inced | 
Judge Parker were adopted for tl 
these claims 
As already stated, over 20,000 iwainst 
Germany were filed before the Mixed ( ( 
mission ‘heir total reached the stuy f 
f some $1,600,000,000 demanded. Of 
of these claims were entirely unfounds ler the 
treaty; many were grossly exagyverat Hut, arter 
eliminating our government's clain r $250 


000,000, covering the cost of mainta g¢ the Amer 


g 
ican part of the Army of Occupat ng the 
Rhine, because arrangements for pa ent of this 
claim were separately handled bet I tne cw 
governments without adjudicatior ifter elim 
inating about $345,0000,000 repr: nting ir-risk 
insurance-premium claims whicl itegorically 
dismissed as entirely unfounded $100 
000,000 in duplications and arbitra Los ations 
there were left nearly $1,000,000 OOF ms to 
be passed uj by this commissio1 In thes ses 
the commission has so far enter nal awards 
against Germany totaling over $255,000,000, ‘nclud 
ing interest nearly all of whicl either de 
termined by this American lawye is Un 
pire when the National Comn I sagreed 
or were agreed upon by the Nat Com1 sion 
ers in accordance with the rules la the 
administrative decisions 

Chese judgments included the 
amount of $2,409,431.31, exclusive nterest, for 
damages ised by the loss of | ert nd 
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United 
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serve 


create 
with 
overnments ad- 
red a one-man 
vithout right of 
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Claims Com- 


tates to 
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ludge 
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let the validity and amount of all 
ustria and Hungary. 
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German, Austrian, and Hungarian nationals or their 
reimbursement for the value of property taken 
which could not be returned. The statute created 
a sole arbitrator, designated War Claims Arbiter, 
to pass on all questions raised in the claims for fair 
compensation for property taken and not returned 
Judge Parker was again drafted to act as Arbiter 
He already had more to do than any one man could 
be expected to cope with, and before President 
Coolidge asked him to call at the White House and 
consider acting as War Claims Arbiter he had al- 
ready decided that he could not undertake any more 
duties. Upon being urged by the President to as 
sume the responsibilities of this third position, he 
accepted. 

His appointment as War Claims Arbiter, how 
ever, came too before his death for him to 
render more than two final decisions, these in patent 
cases, but he did weed out much of the chaff and 
he delivered decisions announcing general princi 
ples, and it was in line with those decisions that his 
successor carried on and very ably completed the 
work so well begun. 

When Judge Parker passed away there still re 
mained a number of very important cases not yet 
decided by the Mixed Claims Commission. Chief 
among these were the so-called Sabotage Cases 
These claims grew out of the fire and explosions 
which destroyed the Black Tom Terminal of the 


soon 


Lehigh Valley Railroad Company in New York 
harbor, July 29-30, 1916, and the fire which 


destroyed the munitions assembling plant of the 
Agency of Canadian Car and Foundry Company, 
Limited, on the Hackensack River, at Kingsland, 
N. J., about 10 miles west of Black Tom, on Janu 
ary 11, 1917. The property damage in these two 
disasters was enormous aad spread over a wide 
area in each instance, as is evidenced by the fact 
that 157 separate damage claims against Germany 
growing out of these catastrophes, totaling approx! 
mately $24,000,000, without interest, were filed with 
the commission. By the fall of 1930, when these 
claims were decided, the interest claimed had 
mounted to approximately $16,000,000 more, or a 
total of about $40,000,000. 

For the third time Germany suggested that the 
Umpire be an eminent American lawyer, and Mr 
Roland W. Boyden, the choice of both govern 
ments, was appointed January 9, 1930. He was a 
prominent Boston attorney and had been for several 
years the American unofficial observer before the 
Reparation Commission, in Paris. To him fell the 
duty of participating in passing upon the American 
claims of approximately $40,000,000 in these Sabo 
tage Cases. And when one considers that the very 
integrity of the German government and the proper 
conduct of the former German imperial government 
were at issue in these cases, one realizes the im 


plicit faith that the governments of the United 
States and Germany had in the fairness and in 


tegrity of Mr. Boyden. 

The record in the Sabotage Cases was gathered 
from all over the world and at the time of the 
decision in 1930 it contained nearly 60,000 pages of 
evidence and argument. It set out matters regard 
ing the disasters and the activities of German agents 
prior to and even after our entry into the World 
War which the representatives of the two govern- 
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ments and the private claimants had painstakingly 
gathered over a period of many years 

Final arguments in the Sabotage Cases were 
held in the Peace Palace at The Hague in Septem 
ber, 1930, lasting ten days. At their conclusion the 
members of the Mixed Claims Commission jour- 
neyed to Hamburg. There the National Commis- 
sioners and the Umpire arrived at an unanimous de 
cision, in which they held that the evidence failed 
to support the conclusion that Germany was re 
sponsible for the Black Ton he Kingsland dis 
aster. Not only was the opinion prepared by the 
American Umpire, Mr. Boyden, but it was con 
curred in in all particulars by the American Com 
missioner, Mr. Anderson, as well as by the German 
Commissioner, Dr. Kiesselbach [his decision was 
reached on October 16, 1930, and was made publi 
simultaneously in both countries in November when 
the American members reached the United States 

Subsequent to this decision a considerable 
amount of important newly-discovered evidence in 
the Sabotage Cases was tendered by the American 
Agent. This evidence was admitted for the pur 
pose of hearing and deciding the questions raised 


by the supplemental petition rehearing and op 


portunity was given to both sides to develop the 
points arising from the new discoveries 


While the question of reopening these cases 
Judge Boyden 


was pending before the commission, 


died suddenly, on October 25, 1931. Again, for the 
fourth time, Germar suggested that the new 
Umpire be an eminent American lawyer. The 


President thereupon, with the approval of the Ger 
man Government, appointed Owen J. Roberts, an 
Associate Justice of the Supreme Court of the 
United States, as the new Umpire, on March 24, 
1932. 

On November 21 to 25, 1932, the Agents of the 
two Governments were again heard in oral argu 
ment at Washington, D. C., lasting five days, in 
which the viéws of their respective Governments 


regarding the effect of the new evidence upon the 
claims were presented. Following that argument 
the National Commissioners, being unable to agree 


upon a decision, certified their disagreement to the 
new Umpire, and on December 3 Mr. Justice 
Roberts rendered his decision, dismissing the sup 
plemental petition for rehearing on the ground that 
the new evidence, taken in connection with the old, 
failed to prove that Germany was responsible for 
either disaster The effect of this decision there 
fore is that all of the claims embraced in the so 
called Sabotage Cases remain dismissed. 

Of the four Umpires of the Mixed Claims Com 


mission, all American citizet two were Associate 
Justices of the Supreme Court of the United States 
and the other two were hen appointed, eminent 
lawyers in private practicé ne each from the 


States of Ohio, Texa Massachusetts, and Penn 
sylvania. 

' ‘There has been but one other instance in the 
history of international arbitration, so far as this 
writer has been able to ascertain, where a citizen 


of one of the disputant governments acted as sole 
arbitrator or had the deciding voice in a trib 


unal 


created to settle disputes between his own country 
and another nation There the man chosen was 
also an American. In 1853 Joshua Bates, a native 


born citizen of the United States residing in Lon 










don as a member of the leading Br: 
firm, was appointed the Umpire in 
the National Commissioners of Great Brita 
the United States disagreed in an arbitration 
ing pecuniary claims against each other 
since 1814. He declined the compensation p: 
for his services, although “many of the most 
tant questions that came before the com: 
were referred to him for decision He 
the post after former President Mart 
then in retirement, had-declined 

The office of War Claims 
strictly that of an arbitrator of dis 
two nations rhe United States 
under any of the treaties to make compensat 
former enemy nationals for the shi dio 
and patents taken over from them 
but by Act of Congress this office was creat 
German, Austrian, and Hungarian nationals 
mitted to present to the Arbiter whatever « 
they considered they had. As th as an 
grace and not a matter of right, an Americar 
naturally chosen for the place. When Judge P 


died eighteen months after his appointment as 

Claims Arbiter, Judge James W. Remick, of | 
cord, New Hampshire, was appointed as his 

cessor, on January 13, 1930. Judge Remick 
for some years been a member of the St 


Court of New Hampshire, but was retired at 


time of his appointment. To him was allott 

9 : | 
task of determining the value of the German 
sels in our harbors which we took r after 
entrance into the war, as well as the value of 
German-controlled radio station and the pate 
formerly belonging to German, Austrian, and H1 


varian nationals. 


A Navy Board of Appraisal n 1917 and 1 


valued the German ships at ap ximately $ 
OO0,000 : but the former owners <¢ ese ves 
later, in suits which the Court of Claims dismiss 


for want of jurisdiction, claimed th . O 
in excess of $230,000,000. The Settlement of W 
Claims Act prescribed the rule for determining fa 
compensation for these bottoms which could n 
have been sold or used or chartered | their form«s 
owners during the four years from 1917 to 1921 an 
yet had to | 


‘ my 
] 


ve cared for in order t ive them ava 
able when the war period did end tnese circul 


stances had to be considered as well as th 
of the vessels at the time of taking 

value as of the time of taking. Judge Re1 
listening to thorough argument f1 





examining the massive evidence con ed by clain 
ants and counsel for the United States, determin« 
that under the Act the value of the vessels involve 
in the claims over which he had risdictior 
$74,243,000 This amount, it must be observed 
included simple interest at 5% pe nnum, for the 
7% years from July 2, 1921, t 1, 1929 
amounting t $20.248,090.91 

Judge Remick completed all s tasks an 
wound up his office on December 15, 1931 Che 


Arbiter passed upon nearly 1,200 cases involving 


claims in excess of one-half billion dollars, bass 
upon 105 German ships, about 200 patents 


German, Austrian, and Hungarian nationals, an 


the radio station at Sayville, Long Island. The final 
awards aggregated $86,738,320.83 the German 
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$53,799.56 in the 
ling interest through 1928, 
the $101,000,000 maxima 


his connection 


story of the United States 





has sole power of decision in matters involving such 
huge sums been confined to one man. 
justified the judgment of those responsible for the 
enactment of the law imposing this onerous trust, 
just as the faith of those who have chosen Amer- 


The result 


ican arbitrators has proven well-founded. 


RECENT ACTIVITIES TO ELIMINATE 
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Agency—Methods Employed in Other Days and at the Pres 
ition in Ohio to Prevent Corporations from Practicing Law in Con- 

Tennessee and Virginia Cases 
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By Joun R. SNIVELY 


given little 
corporations 
practice of law. However, 
reasing encroachment 
ivity last several 
lings have been instituted in 
to check and prevent 

this presentation 
the encroach- 
Agencies and Credit Associa- 


le activity in the 


es o eliminate 


st trace the de- 
The earliest 
was made 
Collection 
tir t development. 
id R. G. Dun & Co., the two 
organized be 
never entered 
1851 established 
use of its own 
ximately twenty 
collection 


\cen< et Tne 


12 The former 


uppeared in the 


into ex- 
original simply lists of at- 
and were sold out- 
a short time until the 
und that it was a source of 
collections direct, 
was included 
th The development 
sts was rapid until today there 
market 
vere for many years the only 
lections could be 


jual in Chicago con- 


This paper 


her of the Rockford, Tll., Bar. 


yen meeting of the Committee on Unlawful Prac- 
Washington, D. ( 


m October 11. 





Committee on the Unlawful Practice of the Law 


ceived the idea of establishing an agency for the 
purpose of recovering that class of claims which 
the mediums then in the field failed to reach. His 
original plan consisted in selling to merchants 
throughout the country a system of form letters 
calculated to frighten the debtors into a settlement. 
The fame of this system spread rapidly. However, 
he soon changed the system and sent out the letters 
himself. In this way a larger profit was possible 
The methods resorted to through the mails became 
gradually more offensive until a storm of protests 
rendered interference by the postal authorities im 
perative. Finally, almost every objectionable fea 
ture of the system was absolutely prohibited. In 
ventive genius, however, was not lacking. The 
result was the bad debt collector. Burly, uniformed 
collectors were used. In many cities funeral equi 
pages, with collection agency signs, called regularly 
on obstinate cases. Enraged victims reduced many 
of these Black Marias to kindling wood. 

The evils of this method soon resulted in as 
wide a protest as the mail system precipitated. Civil 
suits were instituted and pressed vigorously. In 
the end many of the blackmail practices were elim 
inated. 

The present day Collection Agency continues 
to use the personal solicitation and letter writing 
system. However, its activities consist largely of 
the institution of suit to enforce collection of the 
accounts. In the event that one or two letters fail 
to bring results it threatens to institute suit. Suit 
is then instituted by the Collection Agency and 
judgment secured. 

Today, practically the entire collection business 
of the country is controlled by the Collection 
Agencies, Credit Associations and Law Lists. This 
business has passed into their hands because they 
can advertise for and solicit it. In addition, the 
Credit Associations solicit claims in Bankruptcy 
































































































































from creditors. These claims are handled by their 
salaried lawyers and the fees that are received are 
of the Associa 
opportunity for 


used to support the other activities 
tions. The Law Lists furnish an 
the subscriber to advertise and solicit business. 
The basic weakness, however, is the fact that repre 
sensation in the list is sold to the lawyer. Such 
lists should be supported, not the lawyer, but 
by the creditor. In this way the publisher would 
be able to select only lawyers who are thoroughly 
qualified. 

During the past two years there has been con- 
siderable litigation in the State of Ohio. At Cleve 
land petitions for injunction have been filed in the 
Court of Common Pleas of Cuyahoga County 
against thirty corporations. These corporations in 
clude Automobile Associatior Credit Men’s As 
sociation, Property Owners’ Associations, Title 
Companies and Trust Companies. Similar proceed 
ings have been brought in the courts at Cincinnati, 
Columbus, Steubenville and Toledo \ll of the 
proceedings were instituted by individual attorneys 
with the exception of the cass United Mercantile 
Agency v. Robert B. Lybarger, 28 Nisi Prius, New 
Series, 319, in the Municipal Court of Columbus 
In this case the agency brought suit to recover a 
fee in a case in which it had instituted suit for a 
client. The Court held that it could not recove 
because it was engaged in the practice of Law. 

The most outstanding case is Dworken v 
Apartment House Owners’ Association of Cleve 
land, 38 Ohio Appellate 265, 176 North Eastern 577, 
which was decided by the Court of Appeals of 
Cuyahoga County on March 9, 1931. In this case 
the defendant maintained a legal department and 
employed lawyers to furnish legal services to its 


members. Such services included the collection of 


accounts and the institution of suit to enforce pay 


ment of the same It also handled forcible entry 


and detainer cases Che trial Court held that the 
defendant was engaged in the practice of law and 
granted the injunction The Court of Appeals 
entered judgment for the plaintiff. Thereafter, the 


defendant filed a motion in the Supreme Court for 
an order directing the Court of Appeals to certify 
its record. On June 10, 1931, the Supreme Court 
denied this motion 

In Dworken v. The Cleveland Retail Credit 
Men’s Company, the Court of Common Pleas en 
joined the defendant from advertising that it main 
tained or conducted a epartment for the bene 
fit of its members, from soliciting memberships 
under any agreement whereby it agreed to furnish 
legal services or advice, from maintaining a 
legal department for any purpose other than 


handle the immediate affairs pertaining to the cor 
porate entity, from filing, prosecuting or defending 
through itself or attorneys, any actions or suits on 
behalf of another and from furnishing legal counsel 
or advice to its members o1 ers. It was further 
set forth in the decree that nothing therein should 
be construed to prevent the defendant from con 





ducting a department for the collection of accounts, 
notes, contracts or other commercial obligations for 


its members if its services were limited to present 
ing claims for payments and remitting collections 


presentment, or by 


if received upon demand or 
handling without rendering any services requiring 
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professional le gal skill or the applic it 
the facts. 
At Toledo petitions for injuncti 
filed in the Court of Common Pleas of Lucas ( 


against the Merchants Credit and Adjustment 










pany, The Buckeye Mercantile Ager , an 
Toledo Association of Credit Men. The pet 
alleged in part that the defendants erat 
lection agencies for the collection of claims 


and demands for the public genet 
tracted with merchants and others to collect 
debts and demands owing to them, 


consideration. It was further alleg: 


fendants attempted to collect and did collect 
valuable consideration, debts, claims and det 


belonging to persons and other corporati 


threatening the debtors of such per 


porations that‘if they would not pay the same 


defendants would bring, or cause to 


legal action against said debtors to enforce the 


| 


ment thereof. The defendants in the first tv 


ceedings filed motions to strike these alleg 


from the petitions on the ground th: 
immaterial and irrelevant and that the facts 


constitute the practice of law. Judge Charle 





Milroy, on July 9, 1931, overruled the moti 
thereby holding that such allegatior nstitu 
the practice of law. 

The Buckeye Mercantile Aget ise 
heard by Judge Stuart in May of this r. I und 
stand that he submitted the case to a the Judg: 
of the Court of Common Pleas of Lucas Cou 
\ decision has not yet been announced 

In Blake v. Ohio Bureau of Credit h 
decided by the Court of Common Pl Frankl 
County, Ohio, on February 19, 1932, the Court sa 
that the preparation of the necessary papers, fi 
and conducting suits, and endeavoring to enf é 
judgments by proceedings in aid of « ( 
stitute the practice of law. 

The Court further said that being preclude 
from either directly or indirectly nging al 
prosecuting legal proceedings to enforc¢ llections 
the defendant had no right to threate t it 
institute legal proceedings and it 1 be 
joined from so doing. It would further be e1 ed 
from sending either by mail or other to a 
debtor any paper or document simulating « n- 
tended to simulate a legal document [ 
pose of enforcing a collection. The ed 
a permanent injunction which in » the 
above enjoined the defendant from ning a 
legal departmé¢ nt for the benefit of + Ohio 
Bar 613.) 

In re Scott, 52 Federal (2d) 89, w le ed | 
the United States District Court for the Western 
District of Michigan, on October 2, 193] In this 
case the Grand Rapids Credit Mer Ass tion 
solicited claims in bankruptcy suits. The of 
claim authorized the Association d meet 
ings of creditors and to vote in the t us 
tee. The Referee refused to approve the selection 
of the Trustee made by the Associat Che Court 
said that the power of attorney included the power 
to vote for or against any propos t in 
reference to the estate, in the choi trustee, to 
accept or refuse any composition, ich acts 
as fully as the creditor could if personally present. 
















































mil of the bankrupt 
f a trustee by 
as the practice of 

nera erstood and had been so recog- 
the In re Looney, 262 Fed- 

19 at Ploof Machinery Co., 243 


S raffic Bureau, Inc. v. Haworth 
55, 178 North East- 
he Court of Appeals of 

( November 2, 1931. In this 
ted suit in the Municipal 

mpensation for 
this con 
and 
years 





ret ! 1 a col tract By 
ivreed to examine 
| three 
repal prosecute and adjust all claims 
well as to take the neces- 


“1 
OSSIDIE 


revious 


and classi- 

The 
claims 
and 


rate 
r defendant’s shipments. 
el nd the plaintiff filed 

ymmission 


Court gnized in its opinion that the 
te | ommission was created by 
al vas given authority to 
mnnection the Com- 

person 
and 
efore it. The 
Interstate Com- 
Commissioner of Patents, 

) t nd United States Board of 


wing any 
satisfactory legal 
} 


lawyers. 

collection of 
urts at law does not con- 
- this suit was 
terms contem- 
before a Court of 
void. 


| t er Said tf it Lic 


contract 
use of the words 
ecut ut limiting them to activities 
eedings before a 
to demurrer and 
al Court. 

Retail Credit 
Chattar , 163 Tennessee 
18, was decided by the 
December 5, 1931. 
da collection de- 
rr collection with 
clients that suit would 

enforced by legal 

torney to bring 
ollection. The 
te its charter but 
njoined these prac- 
affirmed the decree. 
the Supreme Court. How- 
that the defendant 
| ing reports to its 


render! 1 e 


P ‘ 1+ tor < 


o title tn real estate 
Oklahoma v. Retail Merchants 

he District Court on April 13, 
32 eF defendant from soliciting, or ad- 
ising holding itself out as being engaged 

I and demands 





laims 








RECENT ACTIVITIES TO ELIMINATE LAY ENCROACHMENTS 






179 


through the courts, from threatening debtors by 
sending to them “Notice of Impending Suit,” or 
any other similar threat, or from threatening them 
with any action by the Court, or from filing any suits, 
or from collecting any attorney fee on any claims 
placed with it for collection, or from rendering any 
legal advice or holding itself out to the public as 
maintaining a legal department, or from employing 
an attorney to institute suits for it on any debt, 
claim or demand held by it for collection, or from 
taking any part of any fee allowed to any attorney 
in the collection of any such debts, provided that 
the defendant should be allowed to operate a col 
lection agency for the collection of the debts of its 
members, to be limited, however, to the solicitation 
of such debts against third persons and to present 
ing said debts for payment, without rendering or 
attempting to render services requiring professiona) 
legal skill or knowledge. 

The General Assembly of Virginia in 1924 
passed an act which provided that it should be un- 
lawful for any person, firm or corporation, not being 
an attorney duly authorized to practice in Virginia, 
to present the claim or cause of any other person, 
firm or corporation before any Magistrate, Civil 
or Police Justice, Civil Justice Court or any other 
Court unless said person, firm or corporation so 
appearing has a property interest in said claim or 
cause, and that it should be unlawful for any firm, 
person, or corporation to assign to any other per- 
son, any claim or cause or any interest in any claim 
or cause, for the purpose of having the said claim 
or cause, or any interest therein, represented be 
fore any Court by any person, firm or corporation, 
not an attorney. It further provided that nothing 
in the act should be construed to prevent any per- 
son, firm or corporation from representing his or 
their claim, or prevent any person, firm or corpora- 
tion from having his or their regularly employed 
agent or employee appear where such agent was 
regularly employed on a salary basis. (Code of 
Virginia 3426-A). An amendment of 1930 provided 
that if it appeared that any civil warrant had been 
issued at the instance of or on behalf of any person 
prohibited from representing such claim before a 
Justice, it should be the duty of the Justice to forth 
with dismiss such warrant at the cost of the plaintiff 

About two years ago, Sam A. Pusey of the 
Pusey Adjustment Co. at Richmond, Virginia, had 
a civil warrant issued against Marie E. Gillespie 
on the claim of Dr. E. C. Bryce. A motion was 
made to dismiss the case and same was allowed. 
The case was then appealed to the Law and Equity 
Court of Richmond. This Court affirmed the judg- 
ment of the Civil Justice Court. A writ of error 
was granted to the Supreme Court of Appeals of 
Virginia where the case is now pending. 

In 1927 the Legislature of Alabama amended 
Section 6248 of the Alabama Code, which thereto- 
fore merely provided that only persons regularly 
licensed should have authority to practice law, and 
wrote into the section a definition of the practice 
of law. Subdivision D reads as follows: Whoever 
“as a vocation enforces, secures, settles, adjusts or 
compromises, defaulted, controverted or disputed 
accounts, claims or demands between persons with 
neither of whom he is in privity or in the relation 
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of employer and employee in the ordinary sense, is 
practicing law 

In Kendrick v. State, 218 Alabama 2/7, the Su 
preme Court of Alabama passed upon the consti 


oO perated a 


‘ ‘ 


tutionality of the Act. Ker1 
collection agency, had been arrested for practicing 
law. He was convicted in the Circuit Court. The 
Court of Appeals affirmed hi nviction in a per 
curiam opinion reported in 120 Southern 140 and 
the case went to the Supreme Court. It held that 


the act was unconstitutional i » far as it pro 
hibited anyone but licensed attorneys from collect 
ing claims because the act ed the Alabama 
Constitution which prohibited tatute from con 
taining more than one sul hich must be 


clearly expressed in its titl 

In the opinion Mr. Justice Sayre said: “To 
engage in the business of collecting claims by dé 
mand or negotiation out of « not to practice 
law.” 


It was soon discovered that the case had been 
decided without any brief being submitted by the 
State. An effort was then made to have the Court 


restore the case to the docket that the Bar might 


matter. It was 


have an opportunity to pr 
suggested that the \ttorney General make applica 
tion to the Court of Appx 1 rehearing. This 
was done. However, the pet as denied \y 

plication was then made to the Supreme Court for 


a writ of certiorar The Court however, in a per 
curiam opinion reported in 12 uthern 144 denied 
the writ. 

An Act, regulating and defining the practice of 
law in the State of Alabama v ipproved July 20, 
1931. Subdivision D was the same as that in the 
former. act. The validity of this Act was upheld 
in Berk v. State ex rel Chompson, 5 Alabama 

" 142 Southern 832 hich is decided by the 
Supreme Court of Alabama on May 26, 1932. The 


petition alleged that the defendant was engaged in 
the business of conducting mmercial collection 


agency as a vocation in whicl vas holding him 
self out to the pub l is be go re idy for a consider 
ation to represent out of court anyone in the adjust 
1 mpromise of any defaulted, 


controverted or disputed account, claim or demand 


ment, collection 


which such person might have against anyone else 
and that whenever in his judgment it was necessary 
he turned it over to his attorney for prosecution in 
court. It was further alleged that he threatened to 
institute suit and that upon the notes which were 
handled by him, he made a charge for services ren 
dered. A demurrer to the petition was overruled 
The lower court then ordered that the defendant be 
excluded from the practice iw until he became 
regularly licensed 


In its opinion the Supreme Court said that it 
had been the usual business lawyer, for the past 
hundred years in this state, to engage in office prac 
tice as well as in cases needed in and about the col 
lection and settlement of claims and demands. The 
Court held that the acts recited in the petition 
constituted the practice of as defined in the 
statute. It further said 
act was a valid enactment 


opinion that the 
inder the police power, 
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and offended neither state nor Federal 


vas not a usurpation of judicial power 


denied to citizens equal civil rights 
special privileges and immunities I 


of exclusion and prohibition was affir 


In Hudsen Valley Board of Tr: 


Fraser P. Price, which was decid 
Court of White Plains, New York 
1931, the plaintiff brought suit on 
been assigned to it by Frank H. Ki 


had been solicited by the plaintiff 


of bringing suit thereon. Such solicit 
hibited by Section 280 of the Penal | 
held that the plaintiff could not re 

issed the complaint 

In Retail Credit Men’s Asso 

Callahan, Judge Ida May Adams 
Court of Los Angel 
1 collection agency that sued on a 
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es in September, 1 
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assignment is illegal and the defe 
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Whenever the matter of the les 


assignment has been properly 





‘ ' 


pellate Courts have uniformly held 
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services is subject to discipline 
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his right to practice. Hence, if 
against the members of the bar 

such practices, we will strike at tl 
of lay encroachments. Such pr 


largely cease and we will have 


service to the public and the pro 


Binder for Journal 


The Jour: is prepared to furnisl 
wer for current numbers to members r $ 
us back of art buckram, with the nam \ 
ciation Journal” stamped on it in gilt lett 
vit rder t uurnal office, 1140 N. Dear 






; 
( is 
| 
(Jet ‘ 
; 
rt 
e 1 
Che ( 
ime 
MA eae 
a. t 
i c 1 
j 
ae! 4 
- ‘ 
ed 
e 
a 
Dp 
ta 
a & 
\4 
m t 
espol 
j ‘ 
teo 
ned, t 
; ; 
t¢ ~ ‘ 
a> i 
() \\ 
if e “SIT 
| 
{ 
‘ e no 
} nt 
{ © ha 
' ‘ » as 
eI eva 
( Supreme 
, ? j 232 
f ed ‘ 
roceed 
ite in 
c Ai € is¢ 
oe : 
tnet 
? 
~ Cat 
eable 
e binder 
| L Sse 
< heck 
Ses 8 ag Ill 


a a 





































DEPARTMENT OF CURRENT LEGISLATION 


Criminal Statutes for 1932 


‘epartment of 
Procedure 


7 } modit ition go ng on as to 
’ procedure ouisiana, No. 


mplification 


re {f two more crimes re- 


iwful transac: 
< ich crime, 
sdemeanors 
same in- 


not have 


tne 


ent aspects ot 
trict attorney 
e all of the consequences 
R he 


indictment 


he tras tion. ve 
rm, provided 
t to preju- 
iticiently ex- 
ion that the 
shall not 
then 
which 


‘ ti: n 
i 


rm and 

ns for 

be quashed, notably that it 

necessal ege malic r the means, time 
unless at ential element 

7 ntains a form 
ike ertain that the 

1 of the irge against him, 

rt 1 notior rder the particulars to 
s] ssary for thé information of the 


ert re ‘ 


de- 


shall not require the prose- 
idence 
her statute 
nal matters. 
erl I t is relied n as a defense or 
s not being presently tried. 
taken and no 
m the trial of 
amination by ex- 
insanity. 
rmer law and 
; s, if he be- 
nsan¢ r so mentally defective 
1 to fix 
ition. The 
sted qualified ex- 
bservation, with 
1ake, within 30 
to the district attorney 
l Other 
lence reg x the sanity of the defendant may 
the hearing the 
to understand 
issist in his defense, the trial 
com 
institution to 


ses T ¢ 


eT ing in 


TrOCeecaIngs 


lence f : ‘ vac 1d miss e 


trial on the piea ol 


lecide etet ' ~ j e 


( ntrar he must be 


Joseru P. ¢ 


“-HAMBERLAIN 
Current Le 


isiation 


which he was sent, believes him to be sufficiently 
recovered understand the proceedings and assist 
in his defense, the court shall provide for another 
hearing conducted as was the original hearing, and 
may then either continue the trial on the original 


indictment recommit. If insanity becomes an 
issue On trial on the indictment or information, the 
court may appoint from one to three experts to ex 
amine the defendant, make a report, and testify at 
the trial. 

Kentucky, c. 60, allows the court to draw a 
thirteenth juror in felony cases, who shall be treated 
as one of the jury, but takes no part in the delibera 
tions or verdict, except when one of the jury has 
been excused by the court. Kentucky, c. 55, cuts 
down on bonds on appeal in criminal cases by re 
fusing bail to robbers and burglars of various kinds, 
kidnapers and persons convicted of voluntary man 
slaughter. Both New York, c. 424, and New Jersey, 
c. 183, permit the return of a fugitive from justice 
from another state on the written waiver before a 
judge, who must inform the fugitive of his right to 
demand extradition, if he desires. New York, c 
255, makes her law relating to the subpoenaing of 
witnesses to testify in another state, comply with 
the uniform law. An act worth noting as the recog 
nition of a social duty is New York c. 480. It is a 
misdemeanor to refuse to assist an officer in making 
an arrest, and the new law recognizes the duty of 
the public to pay damages where the person obey 
ing the law suffers loss. A suit against the city 
will lie if he is killed or injured, or if his property 
or that of his employer is injured. Suit may be 
brought by the person injured, his employer or his 
personal representative. 


Penalties 


There appears in the minds of the legislators 
of the different states, to be no general tendency 
towards severer or towards lighter punishment 
Distinctly greater severity in the case of a peculi- 
arly odious crime was favored by the Mississippi 
legislators who enacted c. 301, to punish kidnapers 
of children under the age of ten. The jury may on 
conviction fix in their verdict the punishment of 
death or life imprisonment. If the jury fails to 
agree the court is to fix the penalty at not less than 
one nor more than thirty years in the State Peni- 
tentiary. Thus the responsibility is placed upon 
the jury of decreeing the death of the defendant or 
his imprisonment for life, while the court is given 
the easier task of measuring out a term of imprison- 
ment with a very wide latitude between the maxi- 
mum and minimum. Louisiana, No. 199, distinctly 
tends toward severity in refusing a parole in cases 
of life sentences for injury to a person as a result 























































































































to do injury. Two arson statutes, Massachusetts, 
c. 192, and Mississippi, c. 272, have evidently a 
similar inspiration in their classification of the crime 
and notably in respect to arson at night of a build- 
ing normally inhabited. This crime was punishable 
in Mississippi by death, unless the jury fixed it at 
life imprisonment, while Massachusetts, which in 
cludes a building erected for public use, bank, ware 
house, store or manufactory, did not exact the ex- 
prisonment for life 








treme penalty, but permitted in 
or for any term of years. The new act in Mis- 
sissippi makes no difference between the burning 
of such building by day or by night and sets the 
penalty at from two to twenty years, lowering the 
penalty to between one and ten years for other 
buildings, one to three for other personal property 
and one to two for attempts or acts preliminary t 
arson. The former law was more severe, as it set 
a minimum of ten years, and no maximum for the 
more dangerous forms of arson. The Massa 
chusetts law does not otherwise change the penal- 
ties. The new laws indicate another tendency of 
criminal law towards greater exactness in defining 
the crime. In particular, it is expressly said that 
the crime is committed even if the property burned 
is owned by the person committing the crime 
Anyone who counsels or procures the burning of a 
building or other property is expressly included as 
a principal. Virginia, c. 366, adds these last pro 
visions to her existing act Massachusetts and 
Mississippi lay down a severe penalty for an at- 
tempt to commit arson. Another case of classifica- 
tion of crime and a fitting of the penalty to the 
value of the property taken is Louisiana, No. 94, 
which changes a law punishing the stealing of farm 
animals by imprisonment for not less than six 
months nor more than two years by classifying the 
crime according to the value of the property taken 
If it be less than $20 the imprisonment shall not ex 
ceed one year, while if it be $20 or more, the maxi- 
mum shall be two years. In both cases the mini 
mum is abolished. The abolition of the minimum 
is important, but obviously a court under the for- 
mer law could have made the classification sug- 
gested in any particular case before it, and could 
also have taken into consideration the character of 
the thief. A person might be a well known of 
fender and yet in the particular case have stolen 
animals worth less than $20, but the judge could in 
such a case have given him the limit, which he can- 
not now do. 

The recidivist law with its severe punishment 
for second and subsequer ffenders preoccupied 
the New York legislature which, in c. 617, changed 
the punishment for convicti f a fourth offender, 
except in cases of murder or treason, from life im 
prisonment to “an indeterminate term” the mini 
mum of which cannot be less than the maximum 


term for first offenders of the crime for which the 
defendant was convicted. In no event, however, 
can the term be for less than 15 years, while the 
maximum may be life This gives the court a 
degree of appreciation and should make it easier to 


secure convictions of fourth offenders, but as the 
minimum term is still so high the jury might be 
loathe to convict if the crime for which the indict 
ment was brought was a minor one Another ad 
justment permits release on parole of such a fourth 
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pass by riding on a train or car of 
carrier without permission, five 
ment in the county jail, or five fine 
especially requiring that the defet I 
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put a fifty dollar fine or a thirty da nm 
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York, c. 275, changes the punishment r first 
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fifteen to ten years, and by fixing the maxin 


gree burglary by 


sentence at thirty years, where formerly it was 
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Treatment of Prisoners 








The tendency to make the lengt f time 
convict serves depend on the evidence he g 
while in prison that he may be saf returned 
society, is apparent in c. 166 of Ni Jersey, whi 
requires that all sentences to the St Prison sha 
be for a minimum term of not less than one ye 
and a maximum not in excess of the maximum pr‘ 
scribed for the offense for which the person is c 


victed. The judge does not prescribe the exact tim: 


which a convict is to remain awa rom societ 
but is required to give a latitude to 1 e wl 
to have charge of the prisoner, t termine 
long shall be his confinement. Sentences for life 
are not under this act. The board of managers « 
the prison may release prisoners o1 irole undet 
the rules and regulations prescribed the board 
yf control of institutions and agence n expiratior 
of the minimum term. The parole pet is to be 
measured by the maximum term for the offense in 
volved. Only prisoners deemed | the board 
managers worthy to be at large 1 be parole 
Under this system the prisoner ret is in the cus 
tody of the state up to the maximut f his tern 
either within prison walls or in the charg: the 
parole board 

Even the minimum term evel not 
necessarily the minimum period which the prisoner 
must spend in durance vile. He 1 illowed 
commutation on his minimum as on his iximul 
terms for good behavior. The de f commuta 
tion of sentence is an importan ese! 
ing discipline in prisons, and shortens the term 
without regard to the probal hat the par- 
ticular convict whose term is commuted will be 
come a useful member of society re-entering it 




































a 





M4 


utation in 1932. 
uct allowance 
makes it ap- 
revert nfined instead of 
I mvict road 
conduct for each 
sentence while 
penitentiary or road force 
i nonth, The 
a means of 
ther section giving 
is to how much 
should e deducted for 
mpted escape. 
deduction of twenty per 
ndent may fix 
per cent If the offend 
d behavior for a year, the 
re to him all of his good 
reof. The new 
person convicted of a mis 
+ entence 1s not more 
ince for g 1 conduct can 
Mississippi, c. 
leduction up to one- 
ficient service and good 
icts who are 
ine manual labor. Such 
half of his term deducted 
been certified to by the jail 
read on the minutes of the 
erly refused commutation 
re us times.” No. 99 
utation only to per- 

es or 1 re for a felony 
1933, drops the warden and 
l | harities and cor 
irole, and, c. 1930, adds 
( i ) bureau that of col 
stics South Carolina, No 
nfined in default of bond 
es ll preter to serve on 
the next term 
his willing 
unty. and if he does, his time 


es "7 \ csionity 


ken into consideration by the 
nce in case of conviction, while 


entitled to collect 
for the time 


ture, ever, expressly de- 


shall not be liable to any 
luntary work, except 

bed by the law, from which 
d and lodging will not be 
414, permits the court to 
between sixteen and nine- 
nstitutions for juvenile de- 


e State Prison. for terms 


excess of the maximum pro- 
her offenses or misdemean- 
ree years. This extends the 
be sent to institutions from 


g¢ was brought forcibly 
legislatures during the last 
301, provided severe punish 
se of a child of ten or under, 


CRIMINAL STATUTES FOR 1932 





183 


leaving subsisting its old law punishing kidnapping 
generally. Rhode Island, c. 1866, amended its 
statute to make the punishment for confining a per- 
son within the state or sending him out of the state 
against his will, a felony punishable by imprison- 
ment for not more than 20 years, a doubling of the 
maximum under the former law. The law-makers 
classify as forming a more serious degree of kid 
napping, an offense committed with the intent to 
extort from another money or a thing of value, for 
they made the punishment for this grade of kid 
napping a maximum of imprisonment for life and 
to be certain to avoid the danger of a too compas- 
sionate judge or jury, they set up a minimum of 
not less than five years. Louisiana, c. 215, deals 
with the special case of abduction or kidnapping of 
a minor or adult feebleminded person from an in 
stitution for the feebleminded or insane, or from an 
orphan asylum. If the person was lawfully an in 
mate, the crime is committed no matter what the 
purpose for which the person was kidaapped, but 
the court is allowed to take into consideration the 
metive for the crime since the punishment may be 
a minimum of one year or a maximum of seven 
years at hard labor. The legislature makes a com 
plete job since it makes an attempt to abduct or 
kidnap a crime punishable by imprisonment of not 
less than six months nor more than two years, or 
a fine not exceeding $1,000, and goes on to make 
liable to the same punishment any person who un 
lawfully harbors or detains, forcibly or otherwise, 
any such kidnapped person. New @ersey, c. 164, 
authorizes the Governor to offer a reward up to 
$25,000 for information leading to the arrest and 
conviction of a kidnapper of a child under 16, 

The crime of coercion by threat was extended 
by c. 211 of the Massachusetts laws to make sub 
ject to punishment a person who makes the threat 
with the “intent to compel any person to do any 
act against his will.” The act formerly limited the 
crime to threats with the intent to compel the “per 
son so threatened” to take action. It would seem 
that under the new draft a threat against a person 
to be carried out if some other person did or did 
not do something, would be punishable for extor 
tion under a section which formerly covered only 
an attempt to compel the threatened person to do 
the act desired. Kentucky, c. 43, limits its extor 
tion law. Formerly the law applied to threatening 
letters which accused a man, his wife or child, of a 
felony. The legislature thought this too wide, so 
for the future the crime will only be committed if 
the accusation be false. The result would seem to 
be to take effect from the law as it is much more 
likely that a person will attempt extortion by ac 
cusing a person of a crime which he has really com- 
mitted than by falsely accusing him of a crime 
Another important addition to this section limits 
its application to cases where the extortion is 
wrongful and where the person writing the threat 
ening letter is not lawfully entitled to the money 
so that it would seem that the extortion statute 
would not apply to a person who writes to another 
threatening him with a false accusation of felony if 
he does not pay a lawful debt. 

Another more direct form of extortion is pun 
ished by Mississippi, c. 328. Under that statute it 
is a serious matter for a person feloniously to take 
or attempt to take from the person or in the pres- 
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making it a felony to deliver or aid in delivering to 
any person an explosive with intent to injure any- 
one. Where death does not result this crime is 
punishable by imprisonment for not more than five 
years. A second degree of the crime is placing an 
explosive in or near a building, car, vessel or struc 
ture with intent to destroy it, under such circum 
stances that human life is endangered. Even 
though no damage be done, this felony is punish 
able by imprisonment for not more than 15 years 
\ third degree, for which the imprisonment may 
be 25 years, occurs where an explosion causes in- 
jury to or destruction of property. Still a fourth 
degree, with life imprisonment and no parole, is 
where injury to a person results from the use of ex 
plosives. The penalty for aiding or abetting these 
crimes may be punished by 15 years’ imprisonment, 
and possession with intent to use them unlawfully 
subjects the possessor to imprisonment for a maxi 
mum of five years. 
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Law School, Harvard Unvwwersity 
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without colophons, even the printer’s name is some 
times a matter of conjecture. However, the expert 
by a study of the types used by early printers and 
other internal evidence, and also, occasionally, by 
the discovery of relevant extrinsic evidence, is able 
to reach conclusions that are reasonably exact in 
many cases, and in others not very far from the 
truth. None of the law books concerned with Eng- 
lish law and which, according to the experts, were 
probably printed between 1480 and 1491, are dated 
and in only five instances appear the printers’ names 
or their marks 

Professor Joseph H. Beale, who is known to 
everybody as a great teacher and lawyer, is not so 
well known to be also a great bibliographer. In 
1926, the Ames Foundation issued Professor 
Beale’s Bibliography of Early English Law Books, 
the most thorough and comprehensive study of 
early English law books that has yet appeared. Ac- 
cording to Professor Beale, there are fourteen 
books, which, with reasonable confidence, may be 
said to have been printed before 1491. These, with 
Professor Beale’s distinguishing numbers and with 
his expert conjectures as to their printers and dates, 
are as follows: 

T3. Littleton. Tenores novelli. Printed by John Lettou 
and William de Machlinia in London, 1481. 

T398. Lyndewode. Constitutiones provinciales. Printed 
by Theodoric Rood at Oxford, 1481. 

S39. The Great Abridgement, more usually known as 
{bbreviamentum statutorum. Printed by Lettou and Mach 
linia, 1482 


T4. Littletor Tenores novelli. Printed hy Machlinia 


1485 

Si. Nova Statuta. Printed by Machlinia, 1485? 

S96. Statutes, 1 Richard III. Printed by Machlinia. 1486. 

T5. Littleton. Tenores novelli. Printed by Le Talleur 
at Rouen for Richard Pynson, 1490 

R455. Statham’s Abridgement. Printed by Le Talleur at 
n for Richard Pynson, 1490, 
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S97. Statutes, 1-4 Henry VII 
ton in Westminster, 1490 
Professor Beale declines. to assign more def 
nite dates to the following Year Books than 148 
R182. 33 Henry 
R189. 34 Henry V1 Printed 


Lettou and Machlinia 
Machlinia 


R195. 35 Henry VI. Printed by Lettou and Machlinia. 
R202. 36 Henry VI. Printed by Lettou and Machlinia 
R208. 37 Henry V1 Printed by Machlinia 

In his important bibliography entitled Fif 


teenth Century English Books, published in 1917, 


~ 


the late E. Gordon Duff, one of the most distin 
guished bibliographic scholars of our time, describes 
the same fourteen books, some of which he does not 


date, but in all cases ascribes them to the same 
printers as Profe ssor Beals inose dated by him 
are as follows: 

Lyndewode. Const nes f Hes 1483 

Nova Statuta. 148 

Statutes, 1, 3, 4 I 
Caxton printed. 1489 

Statham, Abridgement 190 

The Short Title Catalogue of Books printed 
in England, Scotland and Ireland, 1475-1640, com 
piled by A. H. Pollard and G. R. Redgrave and 
published in 1926, gives the following dates for 


‘ 
lenry VII, which seem to be all that 


2 
the fourteen books, listed ab Ve 
Littleton. Tenure 1481 
Abbreviamentum stat rum 1481 
Y. B. 33 Henry VI. 1481 
Y. B. 35 Henry VI 1481 
Y. B. 36 Henry VI. 1481 


Littleton. Tenures. 1483 

Lyndewode. Constiiuttones p es. 1483 

Y. B. 34 Henry VI. 1483 

Nova statuta. 1484 

Statutes, 1 Richard III. 1484 

Statutes, 1, 3, 4 Henry VII. 1489 

Littleton. Tenures. 149 

Statham. Abridgement. 1490. 

The Short Title Catalogue does not assign a 
date to Y. B. 37 Henry VI, and includes another 
edition of Y. B. 35 Henry VI, which is ascribed 
to Lettou and Machlinia and dated 1482? This 
may be Beale, R196, which Professor Beale assigns 
to Pynson and dates 1508 

These are the latest ymprehensive biblio 
graphic studies of early English books. Ames’ 
Typographical Antiquities, published in 1749, is too 
old to be of much use and his datings, therefore, 
are not set out. Much water has flowed under the 
bibliographic bridges since Ames’ day. Nor is it 
worth while for the present purpose to use Hain, 
Repertorium Bibliographicum, or its supplement by 
Coppinger. The great German enterprise, called 
Gesamtkatalog der Wiegendrucke, which is in course 
of publication, has not reached most of the books men 
tioned above. However, it dates Abbreviamentum 
statutorum, about 1482. 

Mr. John D. Cowley, in a study of abridgements 
of statutes, read before the Bibliographic Society and 
published in its Transactions, new series, Vol. XII, No 
2, page 125, says that the Abbreviamentum statutorum 
was issued by Lettou and Machlinia about 1481 
He also says that Lettou and Machlinia edition of 
Littleton’s Tenures must be dated between 1480 
and 1482-3 and that Statham’s Abridgement was 
published about 1488 

In his Chief Sources of English Legal History 
published in 1925, at page 214, Professor Percy H. 
Winfield of Cambridge University, says of Stat- 
ham’s Abridgement, “The date of its publication 
was about 1495, according to the trend of biblio- 
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Statham’s Abridgement. These were undoubtedly 
printed by Le Talleur and in the same interesting 
type. Pynson began printing on his own account 
in 1490 or 1491 and issued his first dated book in 
1492. 

It cannot be said with certainty what is the 
first printed English law book. But perhaps most 
of us followers of the Common Law would prefer 
that it should be the first edition of Littleton’s Ten- 
ures. Littleton died in 1481. There is a tradi- 
tion that he saw his book through the press. This 
may or may not be well founded but it evokes an 
appealing picture of the old judge, whose name is 
not that of a lawyer only, as Lord Coke says, but 
of the law itself, poring over the proof sheets of 
what may be the first printed English law book 
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ial Methods of Appointing Judges and James Bryce’s Com 
ynvention of 1787 Thought a Strong and Independent Fed 

Be Secured—Some Comparisons of Results in Jurisdic- 
Which Elective and Appointive Systems Have Respectively 

-State and Federal Law 
Weak Judges and Expensive Elections 


Enforcement—Practice on 


By Damon C. Woops 


efore the cost of law enforce- 
ted States reached the stagger- 





figure 50,000,000 a year, as estimated 
Wicket m Commission, James Bryce in 
he American Commonwealth,” 

at the experience of the States in departing 
he earlie jlonial method of appointing 
as “fu f significance for the student of 
democt full of warning for Europe and 
sh col In all but two of the original 
c e appellate and superior trial 
inted by the Governor for life 

in RI nd and Connecticut they were 
f he colonial legislature. With 
la statehood: four of the eleven in 
t 2 ged to the legislative method 
cti , alone adopted an elective plan. 
812 t the trend toward elective 

ps pr ced Newly formed 
| ision their constitutions 
lder commonwealths yielded to 

9° tion that democracy meant di- 

cti local officials. With the admis- 
the Arizona 1910, thirty-six of 
rty tes were using the elective 
ellate and trial judges, while 

s (Massachusetts, New Hamp- 

N lelawar Maine, Connecticut 


the original plan of appoint- 
ernor in effect. In 
South Carolina and 


Rhode Island) the choice was made by the legis- 
lature, while in Florida the Governor named the 
circuit judges and the voters elected the supreme 
court judges. This situation continues today. 

In the colonies and the States succeeding them, 
the tenure of judges was during good behavior, 
pursuant to the practice prevailing in England from 
the Revolution of 1688. The protective clauses 
against unwarranted removal of judges have been 
preserved in constitutions of the later States, but 
in all but three (Massachusetts, New Hampshire 
and Connecticut) the provision for indefinite tenure 
has been changed to a term of years, extending 
from two in Arizona to twenty-one for supreme 
court justices in Pennsylvania, the general rule be- 
ing six years for appellate and four for superior 
trial judges. 

Since these changes were made, it may be 
noted, many foreign governments have been modi- 
fied or revolutionized to a republican or democratic 
form, based largely upon the examples of the 
United States and France, but in no other country 
of the world, exeept in the cantons of Switzerland, 
has the election of judges been entrusted to the 
voters at the polls. 


The Federal System 


In laying the foundation of the structure that 
was to house the Government of the United States 
against the storms of the centuries, the framers of 
the Federal Constitution were unanimously of the 
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opinion that. it would not be preserved without a 
strong and independent judiciary. It was utterly 


foreign to their view that a judge should be re 


sponsive to prevailing popular sentiment in in 
terpreting the Constitution and plying the laws 


+ +1 ] 


Realizing clearly that the legislative and executive 
branches should be representative of the political 
thought of the day, they established a iudic ial de 
partment that would be dependent on neithe 
defensive of both, and a refuge for every citizen 
against violation of his constitutional rights Che 
most careful attention was given the means of 
equipping this department with competent person 
nel. Thomas Jefferson had written in 1776: 


“The judges, therefore, should be men of learning and 
experience in the laws, of exemplary morals, great patience 
} T 


calmness and attention; their minds should not be distracted 
with jarring interests; they should 1 be dependent on any 
man or body of men. To these ends they should hold estat: 
for life in their offices, or in other words, their commi 
should be during good behavior.” 

The Convention of 1787 he an identical vic 





1; ] ] ] 1 that t] 


and it was accordingly decide 
should nominate, “and by ar ith the advice an: 


e President 
| 
consent of the Senate” hould ppoint, among 
others, “judges of the Supreme Court, and all othe 
officers of the United State ; vhose appointments 
ided for,” and that 


d inferior 


are not otherwise herei 
“The judges, both of the ipreme at 





courts, shall hold their offic: iring good be 
havior.” The onl iethod of removal p ded 
was by impeachment before the Senate 

During the decades of conflict over the qu 
tion of State sovereignty and the right of nullifica 
tion, which was steadfast] enied by the Supreme 





Court, efforts were made to alter the tenure of 
Federal judges t term of years, but the offered 


amendment to the Constitution vas always r¢ 


jected by Congress, and no proposal for the ele 
tion of these judges has ever seriously been con 
sidered. It is a fitting tribute to the sound judg 


1 ’ 
1 


ment and clear vision of the founders of our Go 
ernment that the Supreme ( rt and the inferior 
Federal tribunals have gro power and in pul 


c { ) 
lic confidence, as evidenced most surely by the 
widened range of jurisdiction given them in the 


protection of civil rights and the enforcement of 
criminal laws. It is also noteworthy that during 
the 143 years since the Constitution was made ef 
fective, only five Federal judges have been accused 
by impeachment and only three removed, none of 
the removals being for corruption in office 


May Elective and Appointive Judges Be Compared? 


Some day, perhaps, in this fact-finding age, a 
weighted index will be devised to measure the work 
of our courts. Statistical studies will be made of 
the relative efficiency of elective and appointive 
judges in the conduct of their courts, from the 


standpoints of the « 1, 


. " . ‘ . 
uality of justice admunisteres 


the quantity of cost incurred, and the amount of 


time consumed Pending such precise appraise 


ment, it may be stated that the facts already av 
able furnish a definite answer to the question: “Has 
the use of the elective proc¢ ] , 
resulted as satisfactoril s that of the appointive 
method, in the jurisdictior here they have, r 
spectively, prevailed ?” 
Integrity, courage and intelligence are prin 
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are typical cases: 
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repudiated by the Governor and hi rt 
judge came up for re-election soot 


the system then prevailing, and 

f his decision. In 1859, wl 
feeling ran high in Ohio, Chief Just ~ 
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Bushnell (Ex Parte Bushnell, 9 O] St. Rey 























against an order of a Federal judge c 
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punishing theft from interstate shipments, the en- 
forcement of which had a notable effect in reduc- 
ing freight car burglaries and the pilferage of 
merchandise in railway transit. The movement for 
increased protection to life and property by the 
Federal Government is undoubtedly due, in large 
measure, to the uncertain and incomplete protection 
accorded by the State courts. 

In 1909, before lynchings had been supplanted 
by gangster murders and robberies as the darkest 
blot on American civilization, President Taft said 
“A change in judicial procedure constitutes the 
greatest need in our American institutions. Mob 
violence is directly due to delays in trials, judg 
ments and the execution thereof by our courts.” 
Twenty-three years have passed since this declara- 
tion was made; conditions have grown steadily 
worse, and the remedy is not in sight. If it should 
ever come, in a widespread and effective manner, 
the persons chiefly instrumental in carrying it into 
action will be our judges. 


Practice on Appeals 


The tedious and costly procedure of most of 
the State trial courts, as evidenced by the length 
and expense of murder trials in the United States, 
in comparison with those in England and Canada, 
is well known. The practice on appeal and the re 
sults that follow are much slower and just as costly, 
as will appear to any student of the published opin 
ions of our State appellate tribunals. One’s first 
impression, on perusing these opinions, is a senti- 
ment of admiration at their literary balance, their 
prolific logic and their patient attention to detail, 
which extends them, in some cases, to consideration 
of the 12Ilst “assignment of error.” Appellate 
judges will frankly admit that much of their time is 
spent in deciding the difference “between tweedle- 
dum and tweedledee,” but the pressure of attorneys 
for decisions on all points raised is more than they 
can resist. In the effort to produce a perfect trial, 
two and three reversals of the same case are no 
longer uncommon in many States. In Texas the 
record is held by the Burrell Oates case, involving 
an indictment for murder, which was tried six 
times, with six appeals, in a period of five years, at 
a cost to the taxpayers of several thousand dollars ; 
the defendant, whose guilt was evident from the 
start, was eventually hanged. In the same State 
a suit by a bank on a mortage note has just been 
affirmed after three trials and as many appeals over 
a period of ten years. 

The numerous and lengthy opinions of the 
State appellate courts, printed by State reporting 
agencies, threatened to run into thousands of vol- 
umes when an enterprising publishing company 
came to the rescue of over-burdened lawyers and 
judges. It began the publication of State court 
opinions by geographic divisions. The seven divi- 
sional reporters now number 1,400 volumes and 
they are increasing at the rate of fifty volumes per 
year. Incidentally, this represents, at $5.00 per 
volume, an initial outlay of $7,000 by a progressive 
law firm, plus $250.00 per year to keep its members 
“abreast of the decisions” of the State courts; Fed- 
eral reports must also be procured. In France a 
$5.00 annual subscription brings the printed de- 
cisions and opinions of all the courts of the country. 

The enterprising publishing house has gone 
further; it has provided a “key-number” digest, so 
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that the American lawyer may tread with assurance qualified voters, but appointed for them 
the labyrinth of stare decisis, “that codeless myriad constituted political boss. 
of precedent, that wilderness of single instances,” In 1930 the Hofstadter legislati 
until he comes upon the exact parallel or, better disclosed conditions in New York City 
still, “an array of authorities,” with which to con- to the resignations of two magistrates, the 
vince the court and confound his adversary. This pearance of a third and the removal of 
digest now comprises a century edition of fifty fat supplemented by his sentence to the Atlan 
volumes, each containing about 2,500 pages, and eral penitentiary for a term of years on 
three decennial digests of seventy-eight weighty of using the mails to defraud. | 
tomes. Ata continuance of the current rate of pro- bury, counsel for the committee, de: 
duction, what will be the number and costs of court American Law Institute on May /, 
reports and digests fifty years hence, or will there whole system of the administration 9 
be a drastic “scrapping” in the interest of justice these courts (the magistrates’ courts Or N« 
: City) has completely broken down by re 
the control which the dominant political 
Weak Judges and Expensive Elections tion exerts over them.” He recomm 
power to name the magistrates be lodg« 
pellate Justices of the Supreme Court 

The plausible argument is made tl 
are the source of all government and 

} 


ecial 


and economy? 


Added to the taxpayers’ burdens imposed by ex- 
cessively long trials, new trials and superfluous ap- 
peals, is the cost in salaries of judges while they 
seek re-election. As a result of the direct primary ,. capable of choosing judges as they 
they must be out seeking votes from the public ing’ other officials. In answer it ma’ 
during many months near the end of each term. legislative and principal executive 
In these district canvasses the judicial candidate ejected to carry out certain political measut 
endeavors to prove that he is a “good fellow” with administrative policies thoroughly discuss 
all elements of the population and in no way sub- fore and understood by the majority 
servient to the rich or the special interests. In some A candidate for a judgeship can legit 
campaigns, it is stated, electioneering judges have honorably make only one promise: to 
publicly pledged themselves to certain decisions if provisions of the fundamental law and 
returned to office. Occasionally, a craze for votes lative acts as he finds them to exist, in the lig 
develops which leads a candidate to throw aside all prior, authoritative judicial decisions. His cha 
regard for ethical conduct, as it did a candidate for ter and legal talents may be considered by the 
a municipal judgeship in 1925. This individual voters acquainted with him, but with a | 
traveled about with a troupe of vaudeville perform- offices to be filled and with public attention 
ers and a jazz band, holding meetings on street on the important political places, the jud 
corners; he won the election date cannot expect to excite much 

The most enlightening of all State experiences qualifications. 
in relation to its judiciary has been that of New If it be argued that judges defeated 
York. In 1846 the State adopted a new constitu- election because of sound but unpopulai 
tion, drafted by a convention which considered that fe in no worse situation than senat 
so long as the judges were named by the Governor- sentatives retired at the polls for 
in-Council, the power of the sovereign people was the answer is that political officers ar 
slighted. Forty-two years later James Bryce wrote: Communication with their constituents 

“There had been in New York an excellent bench, adorned, they do, explain and defend their positions 
as it happened, by one of the greatest judges in modern times, tions and issues presented, while jud 
the illustrious Chancellor Kent. . . But the quest of a more 
perfect freedom and equality on which the convention started 
the people gave them in twenty-five years Judge Barnard in . 
stead of Chancellor Kent.” speeches, the judgments he has render 

After this costly disillusionment, included in paramount duty is to interpret and appl) 
one chapter of the Tweed Ring exposure, New York principles of our form of government 
lengthened its judicial terms to fourteen years for in the Federal and State constitutions 
the appellate and supreme court judges and pro- preserve it from all attacks, until the 
vided larger salaries, in order to attract the candi- a constitutional and legal manner, have 
dacies of abler lawyers. Despite the eminence of The perpetuity of our institutions rests 
some of New York’s judges, particularly of its judiciary and if it is weakened or cor 
Court of Appeals, the amended elective system is are in danger of decay and eventual coll 
far from perfect. 

It was revealed in an investigation of Richard 
Croker’s régime, twenty years ago, that he prac- A heavy measure of responsibility 
tically controlled the personnel of New York City’s ent weakness of our State judiciaries n 
judiciary, and that the price of a nomination for a_ the lawyers. It was they who distrusted 
place on the Supreme Court was $17,500, represent- real authority and wrote into State 
ing a year’s salary. The equivalent of this money, the provisions making judgeships pol 
paid in by the taxpayers and appropriated by the term offices and stripping from them 
assembly for judicial service, was thus diverted to attributes such as the function of charging 
the coffers of a partisan machine organization, and upon the facts, going so far in some 
instead of appointment by a duly elected Governor, make the jury the judges of both the 
as under the discarded plan, the people of New facts. Realizing full well, from the 
York City had judges, not elected freely by the of justice that has followed, the gravit 
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ngage hig alen integrity, life 
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ges throug! ion that, at suitable in- 
ils, as every f ! years, the justices of 
highest cour ubmit to the Governor, for 
ippointment, tl nal of the inferior judges 
» have establ their competency and good 


racter in the I t of their courts 
Reform Will Come 


Despite t te1 ( back of the depression, 
th all the defect Ir econ system which it 
s revealed, the f the United States are the 
st efficient on earth in many spheres of activity 
l progress. In busine industry, invention, edu- 
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cation, medical science and social welfare, they have 
established standards and set a pace for the entire 
world. Yet in law enforcement and judicial pro- 
cedure they are perplexed with the most costly and 
cumbersome system of State justice that has ever 
afflicted an enlightened population. When a thor- 
ough re-organization is made, as was made by the 
English people a hundred years ago, the trans 
formed conditions in our courts will excite the ad- 
miration, instead of the deprecation, of intelligent 
citizens and cause the poor and the rich alike to 
submit to them in confidence their grievances, or to 
serve in them as jurors, under the direction of a 
strong and able judge who, in fact, will be 

“The hope of all who suffer 

The dread of all who wrong.” 


Washington Letter 


1266 National Press Bldg., 
Washington, D. C., Feb. 10, 1933. 


Twentieth Amendment to the Constitution of the 
United States 


EMBERS of the American Bar Association are 
M naturally gratified at the favorable result of 

their efforts to secure the adoption of the Lame 
Duck Amendment, now the Twentieth Amendment to 
the Constitution of the United States. In 1916, the 
late William L. Putnam, then one of the leaders of 
the Boston Bar, moved that the question of a consti- 
tutional amendment shortening the time between elec- 
tion and inauguration be referred to the Committee on 
Jurisprudence and Law Reform. The special com- 
mittee on Change of Date of Presidential Inauguration 
was appointed the following year. Dormant during 
the War period, the committee reported favorably in 
1919, and the Association passed a resolution urging 
the submission of the amendment by Congress. 

On December 23, 1920, Senator Ashurst, of Ari- 
zona, introduced a resolution for the change in the 
Constitution which has been accomplished by the re- 
cently adopted amendment. No action was taken 
thereon and he introduced a similar resolution on April 
12, 1921, which was referred to the Senate Judiciary 
Committee. A sub-committee ordered a hearing to be 
held on the resolution on December 5, 1922, and the 
American Bar Association was represented at the hear 
ing by Mr. Putnam and Mr. Levi Cooke, of the Dis- 
trict of Columbia Bar. Mr. Edgar Wallace, legislative 
representative of the American Federation of Labor, 
also appeared in favor of the proposed change. The 
statements of these gentlemen were printed in the 
Congressional Record of February 12, 1923. 

On November 22, 1922, the late Senator Caraway 
introduced Senate Concurrent Resolution 29, providing 
that all members defeated at the November election 
abstain from voting on any but routine legislation. He 
requested that the Resolution be referred to the Com- 
mittee on Agriculture and Forestry, of which com 
mittee Senator Norris was then Chairman. On De- 
cember 5, 1922, the day of the hearing before the 
Senate Judiciary Committee, Senator Norris submitted 
a report on the concurrent Resolution and recom- 
mended in lieu thereof a resolution introduced as 
Senate Joint Resolution 253, similar to Senator Ash- 
urst’s previously introduced proposal. 

Favorable consideration was had on February 12 
1923, and it passed the Senate the following day. It 
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then became known as the Norris Resolution. Either 
one house or the other has passed a similar resolution 
at every Congress since that tim 

Levi Cooke, who died on Christmas Eve last, and 
who for years had | ; 
on Change of Date of Presidential Inauguration of the 
Bar Association, made the submission of the Amend- 
ment part of his life’s work. Lawyers will regret that 
Levi Cooke died before the successful conclusion of 
the movement, which had | unstinted attention fot 
sO many years 

After submission last year, it was quickly ratified 


by the several states, thirty-nine having ratified it be 
tween March 11, 1932 and January 27, 1933. On 
February 6th, 1933, the proclamation declaring its 
adoption, was signed by Secretary Stimson, the signing 


being witnessed by the Assistant Secretaries and Pres 
ident Clarence E. Martin of the Association to whom 
the pen used by Secretary Stimson was given 


Anti-Trust Laws 


In an address before the Annual meeting of the 
New York State Bar Association, on January 27th, 
Attorney General William D. Mitchell discussed the 
situation that has developed during this administration 
respecting the interpretation and enforcement of the 
anti-trust laws. He stated that this has been one of 
the most trying and difficult tasks confronting the 
Department of Justice during the past three years 

According to the Attorney General, “Legislation 
permitting combinations, having the effect of limiting 
production and increasing prices, would inevitably ré 
quire some sort of governmental supervision over 


law 


prices.” It does not seem desirable to amend the 
so as to leave to the courts, in individual cases, the 
power to determine whether the combination résults 
in oppressively high prices or is injurious to the get 

eral welfare. Business men would hardly be willing to 
engage in such combinations on condition that in case 
of legal proceedings they would take their chances, 
after the event, of being declared guilty or not guilty, 


according to the opinion of a jury or a court as to the 


reasonableness of their prices t seems best, for many 
reasons, to relieve the court s far as possible, from 
the investigation or application of economic theories 
“Under any legislation conditionally removing the 
ban on combinations now prohibited by law the detet 
mination of the question whet the combination r 
sulted in extortion or oppression on the consuming 


public would have to be left to some agency like tl 
Federal Trade Commission, which could approve the 
combination in advance and withdraw its approval at 
any time if it were found to result in unreasonabl 
exactions from the public 


“Whatever method might idopted, a departur¢ 
from the competitive system d require us to fac 
the necessity for further projecting the Government 
into control and supervision of business, and as a pet 
manent legislative policy it ems unlikely that the 


people of this country are in a frame of mind to be sat 
isfied with any plan which would allow some commis 


sion, board, or bureau at W ngton to be passing 
on the reasonableness of prices to be paid throughout 
the land for necessary or useful commodities.” 


The Attorney General at the Department 
has suggested for the consideration of Congress tl 
propriety of accepting the suggestion of business n 
that the Federal Trade Cor 
termine in advance whether any proposed business 
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suits. He stated that everyone in t 
Justice who has had to deal with 
the anti-trust laws is opposed 
criminal prosecutions under the S 
ished. He further stated 


“The penal provisions oO! the 


a deterrent upon violations. Repeal 
the law would largely disappear M 
Ww Id than ¢ . “he > | mNnE 
would then take chances on Dé y 

yf the law, and the courts would 
uits brought by the Government 


Presentation of Replica of the Americar 
Association Medal to President and 
Mrs. Hoover 


On Monday, February 6th, ¢ 
President of the Association, and W1 
Jr., Secretary, called upon President |] ( 
sented to him and Mrs. Hoover, 
\ssociation, a replica of the Amer 
Medal 


' ‘ 
on the outside ot the case, 1 WW 

‘ in } ‘sD 7 ; } 

Was inscribe Presented to the 


and Mrs. Hoover in re 


1e occasion of the I 


United States 
hospit: ' 
Meeting of the American Bar A 
Washington, October, 1932 


The Pre side nt expre ssed the 











himself and Mrs. Hoover, and exte 
wishes for the success of the As 
Bankruptcy Legislation 

Pursuant to the me ssage ot the 
United States relating to Revision of Bankt 
laws, H. R. 14359 was introduced 
Representative S by Representative » ers ol 
and referred to the House Judi I { tte¢ 
measure included the substance of pt s het 
made for relief of debtors throug 
extensions rporate reorgani ti 
tion of railroads, engaged in inters 

On January 23rd, the Judiciary ( ttee 

favorable eport on the Bill H S 

and the measure was passed | r 
30th. On January 3lst was e Si 
Judiciary Committee and by that Cor ttee ti 
comnmuttee composed of Messrs. Hasti1 Hebert 
Bratton ‘he subcommittee has 
report to the full committee 

Numerous otl er bills have be i 
which are: H. R. 14240 by Representat Oliver 
New York; H. R. 14264 by Representat icSw 
to empower Judges to grant 
Tore closure pro eeding Be H R l 13/5 | epresel 
tive Hall of Illinois, to authori 
Kinance Corporation to make advances of funds 
tans to bankruptcy depositories in re rship: H 
14376 to amend Section 61 of B 
to Der 4 G ' nonev S = . 


Bills Limiting the Jurisdiction of the District 
Courts 


the jurisdiction of the district 


States in diversity of citizenship cas is rea 
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February 9th, it was passed 
uest of Senator Reed 


32 amend section 24 of 


ite Calendar 


} reo ‘ c 279A ¢ 
us request 279, TO 


Code, as amended, with respect to the 
tion of the district courts of the United States 
ts relating to orders of state administrative 
vas also passed over. 

January 24th, Senator Sheppard introduced S. 
amend section 71, title 28, Code of Laws of the 
States, so as limit the jurisdiction of Fed- 


irts in employees’ compensation cases. 
m January 19th Senator Tydings introduced S. 


amending section 112 of the U. S. Code. The 
e provides 

at except sections 113 and 117, no 
hall be arrested ne district for trial in another, in 
action before t court; and, except as provided 







in sections 113 and 118, no civil suit shall be brought in any 
district court against any person by any original process or 
proceeding in any other district than that whereof he is an in- 
habitant ; but where the jurisdiction is founded only on the fact 
that the action is between citizens of different States, suit shall 
be brought only in the district of the residents of either the 
plaintiff or the defendant: Provided, That in cases where 
there is more than one defendant and in which one at least 
is a corporation suit may be brought in the district of the 
domicile of any one of the defendants.” 


Bills of Interpleader 


On January 21st, Senator Hebert introduced S. 
5481, authorizing persons, firms, corporations, associa- 
tions, or societies to fill bills of interpleader or bills in 
the nature of interpleader. A similar measure was 
introduced in the House of Representatives by Repre- 


sentative Knutson (H. R. 14588). 
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Florida 
Florida State Bar Association Holds 
Notable Meeting—Members of Execu- 


tive Committee of American Bar Asso- 

ciation Are Guests—Approves Proposed 

Act on Probate Law and Procedure— 

Discusses Requirements for Bar Ad- 
mission 


»bably the most notable meeting of 


Florida State Bar ciation was 
m January 19, 20 and 21, 1933, in 
palatial Don Ce-Sar Hotel in Pass- 


Mexico, at which 
past President 


lle on the Gulf of 
both the immediate 


the present Preside and a ma- 

of the members of the Executive 
mittee of the American Bar Asso- 
m were the guests of the State As- 
ation 

1e members of the Executive Com- 
tee of the American | spent prac- 
ly a week in Florida, as the guests 


e Jacksonville Bar and later for two 


s as the guests ol Hillsborough 
inty Bar while the ‘ their off- 
al meetings in Tampa. The last night 
their stay in Tampa took on some- 
at the color of a State Bar Associa- 


entire State 
in a banquet 


n when lawyers from the 


re invited to participate President, 





Gres J. Patrerson 
Florida State Bar 


only time he ever made an exception of 
this was in 1931 when he served as 
chairman of the Community Chest cam- 
paign in his home city, which raised over 
$300,000 for relief work. He has taken 
seriously the old adage that “the law is 
a jealous mistress,” and has devoted 
himself untiringly and loyally to his pro- 
fession. While he is looked upon as 
the undisputed authority in Florida on 
drainage and municipal bonds, he enjoys 
a lucrative general law practice, spend 
ing most of his time in trial work. 

Mr. Patterson was born in Chester, 
S. C., October 19, 1885, and moved to 
Jacksonville, Florida, in 1914, where he 
has practiced since. He is a graduate 
of Wofford College and attended Van- 


derbilt University law school. He is a 
member of the Jacksonville, Florida 
State, American Bar Associations and 


the Association of the Bar of New York 
City. 
Ep. R. Bentiey, Secretary. 





New York 





New York Bar Defeats Majority Re- 
port Favoring Appointment of Judges— 
President Seabury Exhorts Governor to 
Liberal Use of Veto Power—Favors 


Association Judicial Council and Court Contro] of 
edure 





the Bar Asso- 


honor of Americal 
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The outstanding 


tion delegates at the Circulo Cubano, and the other by the Association com- 
ere one gets the Spanish dinners so mittee chairman on Legal Education and 
10us in Tampa. Admission to the Bar. 

Che first day of the state meeting was addresses before the Convention were 
voted to the final report of the Com- those of the Honorable Fred H. Davis, 
ttee on Probate Law Procedure. Chief Justice of the Supreme Court of 
is committee, headed Mr. Wm. H. Florida, and the Honorable Clarence E. 
wers of Jacksonville us been work- Martin, President of the American Bar 
g for more than tw years on this Association. 

oposed Act, which now has the ap- Governor David Sholtz of Florida, and 
oval of the State Association and goes Honorable Harry S. Knight, Sunbury, 


April to the Legislatur« 


msideration for en 
Probably the mos 
usiness before the 
as the discussion 
ther requirements 
ar. Four prepared 


vered on this subject; two by 


f the Legislature, « 
the State Board 


tor aal 


f Florida for 
acti 
t important item of 
Association proper 
of educational and 
ssion to the 
addresses were de- 
members 
the chairman 
Examiners 


me | 
of La 





Pennsylvania, of the Executive Commit- 
tee of the American Bar, were the after 
dinner speakers at the annual banquet. 

Giles J. Patterson, one of the leading 
attorneys of Jacksonville, Florida, was 
elected to succeed Mr. T. M. Shackle- 
ford, Jr., retiring president. 

Mr. Patterson has a rather unique 
record in that he has_ consistently 
avoided public office of every kind. The 





Hon. Samuei Seabury of New York 
City was re-elected president of the 
New York State Bar Association at the 
annual meeting which took place Jan 
uary 26, 27 and 28 at the Association 
of the Bar of the City of New York, 42 
West 44th Street. Charles W. Walton 
of Albany was reelected secretary and 
Harry M. Ingram of Potsdam was re- 
elected treasurer. Vice-presidents were 
elected as follows: John Godfrey Saxe, 
New York; Robert H. Wilson, Brook- 
lyn; Joseph Rosch, Albany; Fred Linus 
Carroll, Johnstown; Warnick J. Kernan, 
Utica; Leon C. Rhodes, Binghamton; 
Eugene Raines, Rochester; Evan Hol- 
lister, Buffalo; Joseph Morschauser, 
Poughkeepsie. 

The main discussion at the 56th an- 
nual meeting of the association followed 
a report of the committee to Consider 
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the Question of the Method of Selection 
of Candidates for Judicial Office Che 
majority report favoring appointment of 
judges was defeated by a vote of 94 to 
54 in favor of the minor 
endorsed the present elective system. 
[he majority report was presented by 
Frederic R. Coudert while the minority 


P ¢ hick 
report wnicn 





report was made by Judge Arthur | 
Sutherland. 

The meeting was called to order on 
Thursday, January 26, 1933, at 2:00 P 
M., by Samuel Seabury, President, in the 
meeting room of the Association of the 


Bar of the City of New York, 42 West 
44th Street. The regular order of busi 
ness followed. The President's address 
pointed out that the most unsatisfactory 
part of the law, the part for which the 
profession has the least measure of re- 
sponsibility, is statutory in character. 
“In common with the national govern- 
ment and the government of our sister 
States,” he said, “we in New York sult 
fer under a multitude of statutory enact 
ments, many of which are unnecessary 
and much of which is unscientifically 
pressed 

“The legal profession does the best 
can with the avalanche of legislation 
which is annually perpetrated upon the 
people of the State The difficulty le 
in the fact that when it has once be 
enacted, the damage has been dons 
After that, all the judges and lawyers 
can do is to mitigate the evil as 1 
as possible by endeavoring to plac« 
tional interpretations upon it 

“I suppose it is too much to expect 
that the Legislature now in session will 
be less prolific in this respect than others 
have been in recent years. If a large 
part of the bills passed by the Legisla 
ture should fail of becoming laws, it 
would be a subject for general congratu 
lation on the part of the people of the 
State. All that we as members of the 
Bar can do is to hope for the best and 
exhort the Governor of the State to a 
free and liberal use of the veto power.” 

But, he continued, the Bar of the State 
has a great responsibility resting upon 
it to take the initiative in effecting a 
better judicial organization and in sug 
gesting improvements in our procedural 
law. He knew of no better way of or- 
ganizing and coordinating the judicial 
forces of the State than by the creation 
of a Judicial Council. 

“My own inclinations,” he said, “would 
be to see upon this Judicial Council only 
judges and lawyers, but I have come t 
doubt whether a limitation of this sort 
would be wise. Experience, I think, 
suggests that the professional reluct 
ance to making any change of substance 
is so great that unless other elements 
are added to the Council, its natural pro 
fessional conservatism might prevent it 
from functioning actively and aggres- 
sively. Consequently, the suggestion 
that the Judicial Council should consist 
of judges, lawyers and perhaps others, 
seems to me the most practical of those 
which have been made.’ 

The other matter in which the public 
had a right to look to the Bar for leader 
ship, Judge Seabury added, was the 
simplification: of the procedural law. On 
this point he said, in part: “If there is 
to be any advance within this sphere 
it must be initiated by those within the 
profession itself. The reason why, in 
my judgment, we have not advanced 
further in this direction is that we have 
stopped short of placing within the con 
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trol of professional agencies the power 
of making rules governing procedure 

“The whole body of procedural rules 
which regulate the civil action or special 
proceeding through which rights are vin 
dicated and remedies secured should be 
prescribed by the Judicial, rather than 
the Legislative, branch of the govern 
ment. 

“There are, of course, provisions of 
law which have a close relation to the 
courts or which prescribe jurisdictional 
matters which are at present necessarily 
dealt with either by constitutional or 
Statutory provisions. Apart, however, 
from this limited class, lie the ordinary 
rules of procedure incident to the civil 
action or special proceeding. 

“At present, responsibility cannot be 
fixed either upon the Legislative or Ju 
dicial branch of the government for 
abuses which arise in the administration 
of justice. The courts are not respon- 
sible, because the Legislature prescribes 
the rules; the Legislature is not re- 
sponsible because the courts conduct the 
legal proceedings which are brought 
under Legislative rules. 

“Generally speaking, the Judicial 
branch of the government is the depart 
ment best qualified to prescribe the pro- 
cedural rules which should govern liti- 
gations. The power to prescribe these 
rules should, accordingly, be vested in 
the Judicial, not the Legislative, branch 
of the government.” 

On Thursday afternoon a meeting of 
the Presidents of the Federations of the 
Bar, Committees on Character and Fit- 
ness, and Presidents of local Bar Asso- 
ciations was held. The meeting was ad- 
dressed by Henry W. Taft, former 
President of the Association, Joseph 
Rosch, former President of the Federa- 
tion of Bar Associations for the Third 
Judicial District, and Henry S. Drinker, 
Jr., of the Philadelphia Bar. This meet- 
ing was presided over by Rollin W. 
Meeker, Binghamton, who was elected 
Chairman at the last meeting of this 
group. 

The sessions on Friday morning and 
afternoon were devoted to reports of 
committees. At the evening 
Hon. William D. Mitchell, 


session 
Attorney 


General of the United States, delivered 
an address 
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Waldorf Astoria 
livered by Chief Judge Cut 
Pound of the Court of Apps 


A. M. Dobie of the Universit 
ginia and Martin Cor 
York Bar. 

The Judicial Section of t 
tion was organized in 1924 
ings have become an imp 
of the program of the An 
It is composed of judges and 
of courts of record of the State 












This section convened on S; 
morning at 10:30 o¢ Kk In ue 
of the Association of the Bar t! 
City of New York, No. 42 West 44 
Street. Mr. Justice John MacCrat 
Chairman of the Judicial Secti 
sided. 

In addition to the electi ‘ 
and the transaction of other bi 


an informal talk was given by 
H Jackson of Jamest wn, a mem 
the Commission for the Administ 
of Justice. 


Che meeting was followed by 
eon at the Waldorf Astoria 
o'clock at which Chief Judge 
presided and informal talks wer 
by Hon. John Lord O’Brian of Bu 
and Hon. John C. Knox, Judge, Unite 
States District Court of the § 
District of New York 

rhe new officers are: Judge Ja 


Hill, president; Judge John C. Crapse 
vice-president, and Judge |! W alte 
Bliss, treasurer 





Ohio 





Ohio Bar Votes for Appointive Judiciary 
in Principle—Uniform Acts Approved— 
Other Decisions Reached at Meeting 
rhe Ohio Bar Association held 


very successful mid-winter meeting 
Akron on January 26 and 27. Re 
of committees gave rise to lively di 
sions and the speaking program, wh 
was planned by President Guinther 
the Executive Committee, was ent 
astically received. 

rhe invocation at the opening sess 
was offered by the Rev. William Hen: 
Huber, pastor of the First Presbyteria: 
Church of Akron, and an address 
welcome on behalf of the city was 
livered by Mayor Nelson C. Sparks ar 
on behalf of the Akron Bar Associati 
by its President, Hon George W. Rog 
ers. President Guinther then deliver: 
his annual address, his subject being 
“Court Room Battles t Capital 
Labor.” 

Other addresses during the varic 
sessions were delivered by the following 
Lt. Col. Calvin Goddard, of the Sci 
tific Crime Detection Laboratory 
Northwestern University, on “Mo 
ern Methods of Crime Detection 
Mr. Leonard Keeler, of the same inst 
tution, on the use of the pneumo-cardi 





spygmograph, or “Lie Detector;” Pri 
John E. Tracy, of the Law School « 
the University of Michigan, on “T! 


Effect of the Depression upon Certa 
Modern Developments in Corporati 
Finance;” Mr. Wendell Wilkie, of Ne 
York City, on “Public Utilities an 
Holding Companies;” Roderic Olzen 
dam, Social Insurance Research Dire 
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chanics’ Lien Law be not now approved 
for submission to the Legislature. 

The Association also adopted recom- 
mendations of the Committee on Cor- 
poration Law and the Committee on 
Jury Law Reform. It adopted in prin- 
ciple a recommendation of the Com 
mittee on Judicial Administration and 
Legal Reform for an Amendment to the 
Ohio Constitution providing for an ap- 
pointive judiciary, and referred the pro 
posal to the committee for further re- 
port, with instructions to devise means 
for Bar referenda as to candidates for 
Supreme and Appellate Benches. It in- 
structed the Legislative Committee to 
endeavor to secure the passage of the 
proposed Uniform Municipal Court Act 

The visiting ladies were royally en 
tertained by the wives of members of 

Bar. 


the Akron 
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State Bar of Oklahoma Has Splendid 

Meeting—Great Interest Manifested by 

All Present—Ccastitutional Convention 
Recommended 

Che Third annual meeting of the State 
Bar of Oklahoma, or the 26th annual 
meeting of the Bar of Oklahoma, was 
held at Enid December 29 and 30, 1°32. 
While the attendance was not as lurge 
as it has been in former years—those 
meetings being held at either Oklahoma 
City, or Tulsa—the registration shows a 
greater representation of lawyers pres- 
ent. Practically every Bar in the State 
was represented. 

Those in attendance showed great in 
terest and the Assembly room, where 
the meetings were held, was filled to 
capacity at all times. 

The Convention opened with the invo- 
cation by Rev. L. D. Edwards, Pastor 
f the First Presbyterian church of Enid 


rhe opening session was presided over 
by President W. E. Utterback of Durant 

The address of welcome was given by 
R. J. Elam of the Enid Bar, with the 
response by Hon. George M. Porter, of 
McAlester, Oklahoma. The President's 
address was given by the Hon. W. E 
Utterback. He called attention to the 
principal activities of the Board of Gov 
ernors of the State Bar of Oklahoma 
during the past twelve months: (1) With 
reference to the admissions to the Prac 
tice of Law; (2) Disciplinary measures 
including the adoption of rules of pro 
fessional conduct; (3) The unauthorized 
practice of law; (4) The creation of a 
Judicial Council; (5) The 1931 statutes; 
(6) Legislation generally affecting the 
profession and the citizen. 

Report of the Board of Governors 
was given by the Honorable C. B. Coch 
ran of Oklahoma City, Member of the 
Board of Governors. 

The Supreme Court of the State of 
Oklahoma was represented by the Hon 
Fletcher Riley, incoming Chief Justice, 
with his very able address, “The Relation 
of the Bench and Bar.” 

The report of the committee of State 
Bar Examiners was given by Felix Du 
vall, of Ponca City, Chairman of the 
Committee. 

A. W. Rigsby, Secretary, gave the re 
port of the Committee to Tabulate Bal 
lots of the Board of Governors, and 
announced the following to constitute 
the Board of Governors for the ensuing 
year: First District, C. B. Holtzendorff, 
Claremore; Second, A. W. Trice, Hugo; 
Third, Charles W. Conner, Oklahoma 
City; Fourth, F. B. H. Spellman, Alva; 
Fifth, Ben Williams, Norman; Sixth, 
Loyd A. Rowland, Bartlesville; Seventh 
Chas. A. Dickson, Okmulgee; Eighth, 
Thos. J. Hoseley, Wewoka; Ninth, W 
C. Austin, Altus. 

Governors at Large: Edgar A. de 
Mueles, Tulsa; C. B. Cochran, Oklahoma 
City; Alger Melton, Chickasha; W. E 
Utterback, Durant. 

At one o'clock P. M. the 
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gathered for their various District 
luncheons. There were nine of these, 
one for each Supreme Court Judicial 
District. The luncheons were presided 
over by the Governors for the respective 
districts and were followed by general 
round table discussions wherein any 
member present might bring forth any 
idea thought to be of interest to the 
bar at large. This is the third year in 
which the idea of the District luncheons 
and round table discussion has been car 
ried out, and they have been found to 
be a great success. It was discovered 
that the lawyers feel more free to ex- 
press themselves in general discussion 
than on the floor of the assembly. All 
matters thought to be of general inter- 
est are then delegated to a Committee 
to be submitted to the general assembly. 

At one o'clock P. M. on the 29th, the 
wives of the Enid Bar gave a luncheon 
and bridge party in honor of the visiting 
lawyers’ wives. 

The annual banquet was held Thurs- 
day evening, December 29th, at 6:30 in 
the ballroom of the Youngblood Hotel, 
where approximately five hundred were 
seated. The program was furnished by 
the Garfield County Bar Association. 
The principal address of the meeting 
was given by Hon. Orie L. Phillips, 
Judge of the Tenth U. S. Circuit Court 
of Appeals. His subject was “Some 
Rambling Thoughts of a Judge, Pitching 
Instead of Catching.” 

The second session of the 
Friday morning, December 30th, was 
presided over by the Hon. Alger Mel- 
ton, of Chickasha. The Committee to 
canvass ballots gave their report, finding 
that all tabulations were correct. 

The report of the Committee on Judi- 
cial Reform was presented by Hon. H 
L. Fogg of El Reno, in the absence of 
the chairman, Judge Thomas H. Owen 
of Oklahoma City. The Committee rec- 
ommended to the Bar certain constitu- 
tional amendments creating various 
changes in the courts of the State. This 
recommendation was rejected by the 
assembly, on the theory that of recent 


meeting, 
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prepared to render it upon 
reasonable notice. 

A. C. Gaw, Secretary 
Elkhart, Indiana 
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years most constitutional amendments 
had failed to carry. A substitute resolu- 
tion was offered, recommending that the 
Legislature call a Constitutional Con- 
vention of the State of Oklahoma, to 
re-write the constitution in every respect, 
and to incorporate the recommendation 
of the Committee on Judicial reform. 
This resolution carried, and the same 
will be presented to the Legislature by 
the Legislative Committee of the State 
Bar. 

A. G. C. Bierer, Jr., of Guthrie, Okla 
homa, member of the Committee of Bar 
E xaminers, gave a very able address on 

“Admission to the Bar.” 

The report of the Committee on 
American Citizenship, was given by 
Barritt O. Galloway, of Oklahoma City. 
The report of the Delegates to the 
American Bar Association was given by 
John H. Kane, Bartlesville. 

The report of the Judicial Council] Com- 
mittee was given by Hon. Walter A. 
Lybrand, of Oklahoma City. It recom- 
mended that a Bill be passed by the 
Legislature of the State of Oklahoma 
creating a Judicial Council. The report 


was unanimously approved, and the same 


was turned over to the Legislative Com- 
mittee to be presented at the coming 
session of the Legislature. 

The report of the finances of the State 
Bar was given by its Treasurer, C. B. 
Holtzendorff of Claremore. 

The last session of the meeting was 
held Friday afternoon, December 30, 
and was presided over by the Hon. C. B. 
Holtzendorff. Hon. Horace Hagen of 
Tulsa, Oklahoma, gave one of his usual 
very able addresses on “The Status of 
the Legal Profession.” The meeting was 
then thrown open for general discussion. 
The first discussion revolved around the 
question: Should rule 36 of Professional! 
conduct be amended by striking the last 
sentence thereof? The reference was to 
that section which now permits a mem- 
ber of the bar to divide fees with lay 
forwarding agencies. The question was 
tabled for the time being, due to the 
fact that a Bill has already been pre- 
pared for submission to the next s¢s- 
sion of the Legislature, regulating the 
practice of law, and prohibiting corpora- 
tions and lay organizations from partici- 
pating in the practice of law. it was 
believed that this Bill would then take 
care of this one. 

The next subject to be discussed was: 
Shall Oklahoma adopt a statute similar 
to that of Alabama defining practice of 
law? This was unanimously carried and 
the Legislative Committee directed to 
submit such Bill to the Legislature. (At 
this writing we have to advise that the 
Lower House has passed this Act in 
toto.) 

The report of the Committee on Ne- 
crology was given by A. W. Rigsby, 
Secretary, after which the Assembly 
stood in silence in memory of the de- 
parted brothers. 

At noon, on Friday, the newly elected 
members of the Board of Governors had 
their first meeting, at which the follow- 
ing officers were elected: President, 
Thos. J. Horsley, Wewoka; ist Vice 
Pres., Chas. A. Dickson, Okmulgee; 2nd 
Vice Pres., Lloyd A. Rowland, Bartles- 
ville; 3rd Vice Pres., C. B. Cochran, 
Oklahoma City; Secretary, A. W. Rig- 
sby, Oklahoma City; Treasurer, Chas. 
W. Conner, Oklahoma City; Editor in 
Chief, Oklahoma State Bar Journal, F. 
B. H. Spellman, Alva; Executive Com- 


mittee—W. E. Utterback, Durant, Chaj 
man; A. W. Trice, Hugo; W. C. Ausei 
Altus. 

It was thought by all present t 
Enid meeting set a new 
for Bar activities in the 
homa. 


. lat th 
high stand 
State Ok} 


F. B. H. Speman, 
Editor-in-Chief, Oklahoma State 
Bar Journal 


A Questionnaire 
(From the Los Angeles Bar Ass 
Bulletin, Dec., 1932) 

For a long time the Committ 
charged with the duty of , nae ting Th 
Bulletin once each month, has ponder 
the questions: “What shall we do 
make the Association's officia 
more interesting and helpful to 
bers? Is The Bulletin read by th 
bers, and what types of articles 
vored?”’ 

In order to get an expression of of 
ion on these problems, the Comn 
sent a questionnaire to the entire 
bership, asking for comment, criticis 
and suggestions. 

As to types of articles 
be featured, the answers furnish wid 
differences of opinion. A large majo 
ity of the answers favor what may } 
described a balanced literary diet: t 
is, a mixture of technical and non-tech 
nical articles; news of the Association’ 
activities, and of the activities of othe 
large Associations on matters affectin 
the profession generally; articles on pro 
cedural problems, and a discussion 
questions having to do with the a 
vancement of the administration a 
justice. 

Following is a list 
questions in the questionnaire and ar 
capitulation of the answers 

1, Q. Do you read The Bulletin 
ularly? Answers: Yes, 225: no, 7: o¢ 
casionally, 12. 

2. Q. Do you find it interesting an 
helpful? Answers: Yes, 207; no, 5; ver 
interesting, 21; sometimes, 5; occasion 
ally, 2; frequently, 1; fairly, 1; ot 
answers, 6. 

3. Q. In view of the fact that it ij 
self- supporting, do you want publicatio 
to continue? Answers: Yes, 239; imma 
terial, 2; don’t care, 1: quarterly, 1: n 
answer, 4. 

4. Q. Do you prefer—(a) 
legal articles on substantive 
citations of authorities, or (b) Article 
on procedural questions with citatio 
of authorities? Answers: Both, 119 
neither, 7; (b), 46; (a), 21; no pref 
ence, 8; no answers, 43; (a) (b) an 
other types, 4. 

5. Q. Do you favor articles havin 
to do with the advancement of the inte 
ests of the lawyers, such as chiefly con 
cern activities of the Bar Associatio 
and the administration of justice? Ar 
swers: Yes, 149; no, 17; some, 12; no 
so much, 13; immaterial, 1; all thre 
types, 3; about 20 per cent, 1; a 
answer, 52. 
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